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THE  REGULATORY  FLEXIBILITY  ACT 


WEDNESDAY,  JULY  28,  1993 

House  of  Representatives, 
Committee  on  Small  Business, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  8:45  a.m.,  in  room 
2359-A,  Rayburn  House  Office  Building,  Hon.  John  J.  LaFalce 
(chairman  of  the  committee)  presiding. 

Chairman  LaFalce.  Good  morning.  The  Small  Business  Commit- 
tee will  come  to  order. 

In  1980,  Congress  passed,  and  President  Carter  signed,  the  Regu- 
latory Flexibility  Act  [RFA].  This  act  has  become  a  legislative  mile- 
stone in  the  effort  to  reduce  the  regulatory  burden  on  small  busi- 
nesses. Essentially,  the  act  requires  Federal  agencies  to  consider 
the  costs  that  their  regulations  impose  on  small  businesses  and  to 
minimize  those  costs.  Today,  our  committee  will  review  the  effec- 
tiveness of  the  act  and  explore  ways  that  it  might  be  strengthened 
and  its  implementation  made  more  effective. 

Our  hearing  is  very  timely.  The  Clinton  administration  has  put 
this  issue  at  the  top  of  its  small  business  agenda.  The  new  SBA  Ad- 
ministrator, Erskine  Bowles,  recently  testified  before  this  commit- 
tee, that  it  is  a  priority  of  the  administration  to,  quote: 

Get  rid  of  the  unnecessary  paperwork  and  bureaucratic  regulations  that  inhibit 
the  growth  and  productivity  of  small  business.  Government  regulations  have  a  dis- 
proportionately adverse  effect  on  small  companies.  The  President  wants  to  attack 
this  issue  head-on,  and  I  am  absolutely  committed  to  doing  that. 

Chairman  LaFalce.  Furthermore,  President  Clinton  himself 
stated  that,  quote: 

The  Regulatory  Flexibility  Act  has  played  an  important  role  in  many  rulemak- 
ings by  ensuring  that  the  effects  on  small  businesses  are  considered  during  the  rule- 
making process.  However,  experience  with  the  act  suggests  that  improvements  may 
be  needed  in  its  implementation. 

Chairman  LaFalce.  Vice  President  Gore  is  now  heading  up  a 
National  Performance  Review,  which  is  designed  to  improve  the 
operation  of  Government,  including  the  responsiveness  and  flexibil- 
ity of  Federal  regulatory  policy. 

The  administration's  attention  to  this  issue  reflects  its  impor- 
tance to  the  small  business  community.  When  a  Government 
agency  promulgates  a  regulation,  the  burden  of  that  regulation  fre- 
quently falls  hardest  on  small  businesses.  This  occurs  not  through 
any  malice  or  carelessness  on  the  part  of  the  Federal  agency,  but 
rather  because  of  the  economies  of  scale  involved  in  complying 
with  Federal  regulations.  For  example,  the  costs  of  complying  with 
a  particular  regulation  for  a  large  company,  including  staff  time, 


recordkeeping,  and  so  on,  are  often  roughly  the  same  as  for  a  small 
company.  However,  since  the  large  company  can  spread  the  compli- 
ance costs  over  a  larger  output,  it  gains  a  competitive  advantage 
over  the  small  company. 

This  competitive  advantage  is  rooted  not  in  the  large  company's 
ability  to  produce  a  better  product  than  the  small  company  or  to 
produce  it  more  efficiently  or  to  sell  it  more  effectively.  It  is  merely 
a  function  of  the  relative  burden  of  complying  with  Federal  regula- 
tions. 

The  Regulatory  Flexibility  Act  was  designed  to  address  this  prob- 
lem by  requiring  Federal  agencies  to  consider  the  impact  of  their 
regulations  on  small  businesses.  The  act's  purpose  is  to  enable 
small  companies  to  compete  on  the  merits  with  large  companies,  on 
the  basis  of  price,  quality,  efficiency,  and  innovation.  The  goal  is  to 
correct  the  potential  bias  against  small  businesses  that  is  inherent 
in  the  regulatory  process. 

When  small  businesses  have  the  chance  to  compete  on  the 
merits,  there  is  no  question  that  they  can  perform  well  and  in 
many  cases  outperform  large  businesses.  Over  the  past  15  years, 
small  business  has,  in  fact,  been  the  engine  of  job  growth  and  inno- 
vation in  an  otherwise  lethargic  economy. 

We  are  pressed  for  time  and,  rather  than  continue,  I  am  going  to 
ask  if  any  other  members  have  any  opening  statements  they  wish 
to  make  and  first  call  upon  the  distinguished  ranking  minority 
member,  Mrs.  Meyers. 

[Chairman  LaFalce's  statement  may  be  found  in  the  appendix.] 

Mrs.  Meyers.  Thank  you. 

Mr.  Chairman,  at  the  outset  I  want  to  express  my  thanks  to  you 
for  your  leadership  in  holding  this  important  hearing. 

The  Regulatory  Flexibility  Act,  which  was  enacted  in  late  1980, 
was  the  result  of  the  efforts  of  many  small  businesses  throughout 
this  country.  The  issues  of  regulatory  relief  and  regulatory  flexibil- 
ity were  a  dominant  theme  at  the  1980  White  House  Conference  on 
Small  Business,  and  the  participants  at  that  conference  pushed  for 
legislative  action.  Some  of  the  present  and  former  members  of  this 
committee  were  at  the  forefront  of  advocating  for  more  flexible  reg- 
ulations for  small  business.  Particularly  Ike  Skelton,  who  probably 
knows  more  about  the  background  of  the  RFA  than  any  of  us  sit- 
ting here  today,  and  Andy  Ireland,  my  predecessor  as  ranking 
member,  who  probably  became  so  frustrated  with  the  legislative 
process  that  he  left  us  to  join  the  circus. 

The  rationale  behind  the  RFA  is  really  quite  simple.  Federal 
agencies  often  do  not  recognize  the  impact  that  their  rules  will 
have  on  small  businesses,  and  small  businesses  are  more  likely  to 
be  disproportionately  disadvantaged  by  Federal  regulation  com- 
pared to  larger  businesses.  The  RFA  was  enacted  to  secure  Federal 
agency  recognition  of  these  effects  and  require  agencies  to  attempt 
to  reduce  the  regulatory  burden  on  small  business  by  writing 
better  rules. 

While  the  RFA  and  its  implementation  have  met  with  some  suc- 
cess, I  believe  that  the  act  needs  to  be  strengthened.  I  believe  that 
H.R.  830,  of  which  I  am  an  original  cosponsor,  and  most  of  the 
members  of  this  committee  are  cosponsors,  is  an  excellent  vehicle 


for  strengthening  the  RFA.  I  am,  therefore,  very  pleased  that  Con- 
gressman Ewing,  the  sponsor  of  H.R.  830,  is  here  with  us  today. 

On  a  final  note,  Mr.  Chairman,  I  would  like  to  have  the  record  of 
this  hearing  kept  open  for  a  reasonable  period,  if  we  might,  not  to 
exceed  2  or  3  weeks,  so  that  additional  small  businesses  or  their 
trade  associations  can  submit  formal  statements  for  the  record  on 
the  issue  of  the  Regulatory  Flexibility  Act  and  suggestions  for  im- 
proving it. 

[Mrs.  Meyers'  statement  may  be  found  in  the  appendix.] 

Chairman  LaFalce.  Thank  you  very  much. 

Do  any  other  Members  have  any  opening  statements  that  they 
wish  to  make? 

Mr.  SisiSKY.  Thank  you,  Mr.  Chairman.  I  want  to  commend  you 
for  calling  this  oversight  hearing  on  the  Regulatory  Flexibility  Act. 
I  can  think  of  few  issues  of  greater  concern  to  small  businesses 
than  the  frustration  of  dealing  with  Government  regulation,  and 
there  are  few  issues  more  deserving  of  the  Small  Business  Commit- 
tee's continuing  oversight. 

Before  I  came  to  Congress,  I  was  a  small  businessman.  I  may  be 
preaching  to  the  choir  here  on  the  Small  Business  Committee,  but  I 
know  from  personal  experience  about  the  time,  effort,  and  expense 
involved  in  complying  with  Federal  regulations.  These  require- 
ments, and  the  paperwork  they  produce,  not  only  hurt  small  busi- 
nesses, they  also  discourage  the  creation  of  new  jobs.  This  is  why  I 
have  always  been  a  strong  supporter  of  the  Regulatory  Flexibility 
Act  and  the  Paperwork  Reduction  Act.  In  fact,  I  would  welcome  my 
colleagues,  and  particularly  you,  Mr.  Chairman,  to  join  me  as  origi- 
nal cosponsors  of  a  bill  to  reauthorize  the  Paperwork  Reduction 
Act.  I  will  be  introducing  this  legislation  before  the  August  recess. 

Since  the  Regulatory  Flexibility  Act  was  first  passed  in  1980,  I 
believe  it  has  been  an  important  tool  in  fighting  the  harmful  ef- 
fects of  Federal  regulations.  However,  most  of  us  realize  that  more 
needs  to  be  done  to  ease  the  regulatory  burden  on  small  business. 

I  am  especially  concerned  that  Federal  regulators  do  not  appear 
to  be  fully  complying  with  the  act.  I  am  very  much  looking  forward 
to  hearing  the  views  of  the  SBA's  Chief  Counsel  for  Advocacy  on 
this  issue,  as  well  as  the  views  of  our  small  business  panelists. 

Together  with  many  of  my  colleagues  on  this  committee,  I  have 
joined  in  cosponsoring  H.R.  830.  This  bill  would  make  a  number  of 
much  needed  improvements  to  the  RFA.  In  particular,  H.R.  830 
would  allow  judicial  review  of  agency  compliance.  I  am  convinced 
this  will  put  some  teeth  in  the  law  and  will  force  the  agencies  to 
take  the  impact  of  their  regulations  on  small  business  seriously. 

Once  again,  Mr.  Chairman,  I  thank  you  for  calling  attention  to 
this  extremely  important  issue,  and  I  am  eager  to  hear  the  testimo- 
ny of  today's  impressive  panel  of  witnesses. 

[Mr.  Sisisky's  statement  may  be  found  in  the  appendix.] 
Chairman  LaFalce.  Any  other  opening  statements?  Mr.  Ram- 
stad. 

Mr.  Ramstad.  Mr.  Chairman,  very  briefly,  I  would  ask  unani- 
mous consent  to  submit  my  entire  statement  for  the  record. 
Chairman  LaFalce.  Without  objection. 


Mr.  Ramstad.  Mr.  Chairman,  I,  too,  commend  you  for  holding 
this  hearing  today,  and  I  want  to  welcome  our  colleague,  Tom 
Ewing. 

Tom,  you  have  been  absolutely  tireless  in  your  efforts  to  reduce 
the  regulatory  burden  on  small  business,  and  we  appreciate  all 
your  hard  work.  All  of  us  know  that  Reg-Flex  has  no  teeth,  and 
that  is  why  I,  too,  am  a  cosponsor,  along  with  many  of  our  col- 
leagues on  this  committee,  of  H.R.  830,  Mr.  Ewing's  bill  to  add  judi- 
cial review  to  the  Reg-Flex  Act. 

I  believe,  as  a  former  small  businessperson,  that  burdensome 
Government  regulations  are  clearly  the  most  important  problem 
facing  the  small  businesses  in  our  country.  We  can  cannot  continue 
to  see  the  Federal  Government  piling  regulation  upon  regulation 
on  to  our  small  businesses  and  expect  them  to  survive. 

So,  as  a  member  of  this  committee,  as  well  as  a  member  of  the 
administrative  law  subcommittee,  to  which  your  bill  has  been  re- 
ferred, I  look  forward  to  working  with  you  on  the  bill. 

I  might  just  add,  Mr.  Chairman,  I  hope  that  we  can  get  some 
help  from  the  distinguished  majority  members  of  this  committee 
and  use  your  influence  with  the  distinguished  majority  members  of 
the  administrative  law  subcommittee,  because  we  need  their  help 
to  get  that  bill  out  of  the  subcommittee. 

Thank  you,  Mr.  Chairman. 

[Mr.  Ramstad's  statement  may  be  found  in  the  appendix.] 

Chairman  LaFalce.  Mr.  Poshard. 

Mr.  Poshard.  Mr.  Chairman,  just  to  ask  unanimous  consent  to 
submit  an  opening  statement  for  the  record. 

Chairman  LaFalce.  So  ordered. 

[Mr.  Poshard's  statement  may  be  found  in  the  appendix.] 

Chairman  LaFalce.  Mr.  Hilliard. 

Mr.  Hilliard.  No. 

Chairman  LaFalce.  All  right.  Thanks.  All  right.  Well,  let's  pro- 
ceed to  our  first  witness.  Congressman  Tom  Ewing,  who  has  spon- 
sored legislation  to  amend  the  Reg-Flex  bill. 

Tom,  we  are  delighted  to  have  you  before  us  today.  We  ask  you 
to  submit  your  testimony  for  the  record  and  summarize,  if  you  will. 

TESTIMONY  OF  HON.  THOMAS  W.  EWING,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  ILLINOIS 

Mr.  Ewing.  Fine.  Thank  you,  Mr.  Chairman,  and  I  will  attempt 
to  summarize  my  testimony  and  bring  out  the  points  that  I  think 
are  very  important. 

I  want  to  begin  by  thanking  the  Chairman  for  holding  this  com- 
mittee meeting  on  the  Regulatory  Flexibility  Act.  Your  hearing 
could  go  a  long  way  toward  bringing  the  issues  of  overregulation 
and  regulatory  flexibility  to  the  attention  of  the  Congress. 

I  would  like  to  ask  consent  to  also  include  extraneous  material  in 
the  committee  record. 

One  of  the  most  important  or  consistent  complaints  which  I  re- 
ceive from  my  constituents  is  about  the  burden  of  overregulation 
from  the  Federal  bureaucracy,  and  I  think  most  of  my  colleagues 
are  probably  getting  the  same  message.  We  have  all  read  estimates 
of  the  tremendous  cost  to  the  economy  of  regulation  running  as 


high  as  $500  billion.  This  is  money  .and  time  that  is  not  put  forth 
for  jobs,  job  creation,  and  growth. 

The  Regulatory  Flexibility  Act  was  designed  by  Congress  to  ad- 
dress these  problems  by  encouraging  regulatory  agencies  to  find 
the  least  costly  way  to  achieve  our  legislative  goals  which  require 
regulations.  This  act  requires  the  regulators,  for  proposed  rules 
which  are  subject  to  publication  in  the  Federal  Register  and  public 
comment  under  the  Administrative  Procedure  Act  [APA],  the  rule- 
writing  agency  must  also  prepare  an  initial  regulatory  flexibility 
analysis  describing  the  impact  the  rule  may  have  on  small  busi- 
nesses. The  analysis  must  also  outline  alternatives  to  the  proposed 
rule  which  would  accomplish  the  same  objective  at  a  lower  econom- 
ic impact  on  small  businesses. 

At  the  time  of  the  publication  of  the  final  rule,  the  Regulatory 
Flexibility  Act  requires  agencies  to  publish  a  final  regulatory  flexi- 
bility analysis,  which  summarizes  the  public  comment  on  the  ini- 
tial analysis,  the  agency  response,  and  changes  made  to  the  rule  as 
a  result.  If  the  agency  did  not  adopt  these  less  costly  alternatives, 
an  explanation  must  be  published. 

Now,  that  sounds  great.  But,  the  Regulatory  Flexibility  Act 
allows  agencies  to  certify  that  their  rules  do  not  have  significant 
effects  on  small  business  and,  therefore,  avoid  conducting  regula- 
tory flexibility  analyses.  The  prohibition  of  judicial  review  allows 
no  legal  challenge  to  such  a  determination.  The  result  is  that  com- 
pliance is  voluntary,  and  the  Federal  regulators  do  not  face  court 
action  for  failure  to  comply. 

In  fact,  section  611  of  the  Regulatory  Flexibility  Act  states  in 
part:  "Any  determination  by  an  agency  concerning  the  applicabil- 
ity of  any  of  the  provisions  of  this  chapter  to  any  action  of  the 
agency  shall  not  be  subject  to  judicial  review." 

Now,  some  agencies  have  taken  steps  to  comply  with  the  RFA 
and  have  incorporated  the  regulatory  flexibility  procedures  into 
their  regular  rulemaking  processes.  However,  12  years  of  experi- 
ence with  the  Regulatory  Flexibility  Act  has  shown  that  many 
agencies  have  not  fully  complied.  There  is  a  clear  need  to  improve 
the  act  so  that  all  regulatory  agencies  will  comply. 

I  owe  a  special  thanks  to  Chairman  LaFalce,  Congresswoman 
Meyers,  and  to  Congressman  Skelton  for  their  strong  support  of 
H.R.  830.  That  is  the  bill,  as  you  have  indicated,  that  I  have  intro- 
duced. It  has,  to  date,  over  140  bipartisan  cosponsors.  In  addition, 
this  legislation  has  been  endorsed  by  nearly  50  business  and  trade 
organizations,  some  of  whose  testimony  will  be  submitted  to  this 
committee  as  part  of  this  hearing. 

I  believe  that  the  single  most  important  step  that  must  be  taken 
to  put  some  teeth  into  the  Regulatory  Flexibility  Act  is  to  repeal 
section  611,  that  I  just  mentioned,  and  allow  judicial  review  of 
agency  compliance.  Federal  bureaucrats  have  not  taken  the  Regu- 
latory Flexibility  Act  seriously,  because  they  know  there  is  no  way 
that  the  regulated  can  threaten  them  for  their  failure  to  comply. 

Many  agencies  are  using  boilerplate  statements  that  certify  their 
rules  do  not  pose  a  significant  cost  to  small  business,  so  they  can 
avoid  doing  the  regulatory  flexibility  analyses.  Most  regulators,  if 
they  are  even  aware  of  the  Regulatory  Flexibility  Act,  view  it  more 


as  an  obstacle  in  their  way  than  as  an  important  tool  which  can 
help  them  write  the  best  regulations. 

Nothing  short  of  full  judicial  review  will  guarantee  that  the 
agencies  will  ever  take  the  Regulatory  Flexibility  Act  seriously. 
Under  current  practices,  agency  compliance  with  the  Regulatory 
Flexibility  Act  is  voluntary,  but,  as  we  all  know,  small  business 
compliance  with  the  regulations  these  agencies  write  certainly  isn't 
voluntary. 

I  would  like  to  address  any  concerns  we  may  have  about  new  liti- 
gation which  could  result  from  repealing  section  611.  There  aren't 
many  people  who  are  more  concerned  about  overlitigation  than  I 
am.  I  have  been  a  longtime  advocate  of  putting  controls  on  frivo- 
lous lawsuits.  However,  the  answer  to  the  problem  is  not  to  shut 
down  certain  groups  and  keep  them  out  of  the  judicial  process.  The 
answer  to  the  problem  of  excessive  litigation  is  to  eliminate  the  in- 
centives as  we  now  have,  which  encourages  frivolous  lawsuits. 

It  is  important  to  point  out  that  many  of  the  usual  incentives  for 
legal  abuse  will  not  be  present  under  the  proposals  I  have  for 
amending  the  Regulatory  Flexibility  Act.  First,  there  will  be  little 
chance  of  recovering  attorneys'  fees  of  any  significance  for  individ- 
ual businesses  involved  in  this  type  of  litigation.  Second,  because 
such  suits  will  usually  seek  injunctive  relief,  compensatory  or  puni- 
tive damage  awards  are  not  likely  to  be  involved. 

Additionally,  small  businesses  have  not  the  time  nor  the  money 
to  file  unnecessary  lawsuits.  Business  people  are  more  concerned 
about  trying  to  make  a  living  than  doing  battle  with  the  bureau- 
crats. 

Finally,  after  judicial  review  is  opened,  we  can  expect  that  there 
may  be  some  early  suits  which  will  set  precedents  by  which  further 
grievances  will  be  adjudicated.  As  precedence  is  set  for  the  appro- 
priate compliance  with  the  Regulatory  Flexibility  Act,  the  likeli- 
hood of  continued  litigation  will  be  greatly  reduced. 

I  have  sought  to  include  provisions  in  H.R.  830  which  would  en- 
courage the  regulators  to  write  the  fairest  and  most  reasonable 
rules  in  the  first  place  and  to  avoid  the  need  for  litigation. 

I  am  seeking  to  strengthen  the  role  of  the  SBA  Office  of  Advoca- 
cy in  the  rulemaking  process,  and  to  involve  that  office  in  the  proc- 
ess in  an  early  stage.  Advocacy  should  be  working  hand  in  hand 
with  the  regulators  to  write  rules  which  meet  the  requirements  of 
the  Regulatory  Flexibility  Act. 

Section  4  of  the  proposed  bill,  H.R.  830,  would  require  that  when 
an  agency  is  drafting  a  new  rule,  it  must  provide  the  Chief  Counsel 
with  an  advance  copy  of  the  rule  30  days  before  publishing  a  gener- 
al notice  of  the  rulemaking  in  the  Federal  Register.  The  agency 
also  provides  a  draft  of  the  initial  regulation  and  the  regulatory 
flexibility  analysis  or  their  reasons  for  not  preparing  one.  The 
Chief  Counsel  would  then  have  15  days  to  comment  on  the  pro- 
posed rule,  and  these  comments,  along  with  the  agency's  response, 
would  be  published  in  the  Federal  Register. 

This  advance  notification  provision  is  designed  to  address  the 
concerns  that  small  business  have  before  a  rule  is  proposed,  and 
prevent  disputes  later  in  the  process.  The  Chief  Counsel  will  not 
have  veto  power  over  the  rule,  but  he  or  she  will  simply  have  an 
opportunity  to  present  the  concerns  of  small  business  early  in  the 


regulatory  process.  Regulatory  agencies,  in  seeking  to  avoid  law- 
suits, will  regularly  seek  the  advice  of  the  Chief  Counsel  and  work 
more  closely  with  the  Office  of  Advocacy  to  craft  proposed  rules 
which  comply  with  the  RFA. 

Section  5  of  H.R.  830  is  a  "Sense  of  the  Congress"  resolution 
which  restates  the  position  taken  by  Congress  when  this  legislation 
was  originally  passed.  The  Chief  Counsel  has  the  authority  to  file 
amicus  briefs  in  litigation  involving  Federal  rules.  This  is  a  very 
simple  "friend  of  the  court"  brief  which  expresses  the  views  of 
small  business.  In  a  1986  case,  though,  the  Justice  Department 
argued  against  this  authority  on  what  I  believe  are  tenuous  consti- 
tutional grounds.  It  is  important  for  Congress  to  reiterate  our 
belief  that  the  Chief  Counsel  should  have  amicus  authority.  With 
judicial  review,  the  importance  of  amicus  authority  will  be  magni- 
fied. 

Section  3  of  my  bill  would  require  agencies  to  consider  the  indi- 
rect effects  as  well  as  the  direct  effects  their  rules  have  on  small 
business.  This  is  a  persistent  problem.  For  example,  the  EPA  is 
currently  promulgating  expensive  new  regulations  on  emissions 
from  off-road  farm  equipment.  When  I  wrote  to  the  EPA  to  inquire 
about  whether  a  Reg-Flex  analysis  had  been  done,  I  was  told  that 
the  Reg-Flex  didn't  apply  because  there  are  no  small  businesses 
which  manufacture  this  equipment.  If  the  EPA  had  reviewed  the 
indirect  effect  of  this  regulation,  they  would  have  looked  at  the 
cost  which  will  be  passed  on  to  small  farm  businesses.  The  large 
manufacturers  may  be  the  ones  directly  regulated,  but  small  busi- 
nesses will  ultimately  pay  the  price. 

The  current  statute  is  unclear  on  whether  the  agency  should 
look  at  the  indirect  effect  of  regulations,  but  as  small  business  per- 
sons will  tell  you,  they  feel  these  indirect  effects  just  as  much  as 
the  direct  effects. 

Mr.  Chairman,  H.R.  830  is  designed  to  force  Federal  regulators  to 
comply  with  the  Regulatory  Flexibility  Act  and  to  take  a  hard  look 
at  the  cost  of  regulations  to  small  business,  without  paralyzing  the 
regulatory  process  or  pitting  small  business  against  Federal  regula- 
tors. H.R.  830  will  encourage  more  cooperation  between  the  small 
business  community  and  the  regulators  so  that  the  original  intent 
of  this  act  will  be  met,  and  the  benefits  of  more  rational  regula- 
tions can  be  realized. 

Mr.  Chairman,  thank  you  for  scheduling  this  hearing  and  for 
giving  me  the  opportunity  to  discuss  H.R.  830.  I  look  forward  to  an- 
swering any  questions  and  to  working  with  all  members  of  this 
committee  to  promote  this  piece  of  legislation. 

[Mr.  Ewing's  statement,  with  attachments,  may  be  found  in  the 
appendix.] 

Chairman  LaFalce.  Thank  you  very,  very  much,  Mr.  Ewing,  for 
your  not  only  excellent  testimony,  but  for  the  leadership  that  you 
have  shown  in  trying  to  both  make  sure  that  there  is  better  imple- 
mentation of  the  present  Reg-Flex  and  trying  to  give  guidance  to 
the  Congress  as  to  the  type  of  changes  you  made  in  the  legislation 
itself  in  order  to  improve  it. 

Mrs.  Meyers.  Mr.  Chairman 

Chairman  LaFalce.  Let  me  just 

Mrs.  Meyers.  Excuse  me. 


Chairman  LaFalce.  I,  in  the  past,  have  pretty  much  left  this  up 
to  interested  subcommittee  chairmen,  ranking  minority  members, 
et  cetera,  but  this  is  an  area  that  I  personally  intend  to  become 
quite  heavily  involved  in  the  future.  As  soon  as  we  have  a  perma- 
nent Chief  Counsel  for  Advocacy,  I  will  meet  with  that  person  and 
try  to  make  sure  that  person  makes  this  a  high  priority  of  that  per- 
son's tenure  in  office. 

I  am  also  communicating  with  all  of  the  executive  branch  agen- 
cies, and  I  have  asked  for  a  status  report  on  their  consideration  of 
how  they  believe  it  has  been  implemented  since  1980,  and  what 
plans  they  have  to  improve  it. 

I  am  also  requesting  a  memorandum  on  the  constitutionality  of 
the  advocacy  office  filing  an  amicus  curiae  brief  if  there  is  a  prob- 
lem with  the  Justice  Department,  asking  the  Justice  Department 
to  reconsider  their  position  on  that  issue. 

Mrs.  Meyers.  Thank  you,  Mr.  Chairman. 

First,  I  would  like  to  ask  permission  to  enter  the  statement  of  my 
colleague  from  Kansas,  Pat  Roberts,  in  the  record,  because  he 
echoes  what  you  have  said  about  regulation  and  its  effect  on  farm 
implements  and  the  small  businesses  that  sell  them.  I  would  also 
like  to  thank  you  for  your  leadership  in  this  area  and  for  your 
statement  this  morning. 

[Mr.  Roberts'  statement  may  be  found  in  the  appendix.] 

Chairman  LaFalce.  If  there  are  no  questions 

Mr.  SisiSKY.  Well,  Mr.  Chairman,  if  you  don't  mind,  I  thank  you 
also.  But  the  bottom  line  is,  how  are  we  going  to  get  this  passed? 
Tell  me  where  and  when.  Has  anybody  scheduled  a  hearing  on  this 
bill? 

Chairman  LaFalce.  Well,  I  think  the  first  thing  we  really  need 
to  do  is  get  the  present  law  implemented.  It  has  really  never  been 
implemented  the  way  it  should  have  been. 

On  a  simultaneous  track,  I  think  we  can  seek  additional  legisla- 
tive improvements  in  it,  but  I  think  we  need  a  dual  track.  I  think 
you  can  do  a  lot  with  the  existing  legislation  that  hasn't  been  done. 

Mr.  SisiSKY.  Well,  I  agree  with  that,  I  just  wanted  to 

Chairman  LaFalce.  Well,  OK.  Let's  not  pretend  that  the  act  is 
without  any  teeth  whatsoever.  It  is  a  question  of  the  spirit  in 
which  it  is  implemented. 

Mr.  EwiNG.  Well,  if  I  may,  Mr.  Chairman,  I  think  that  the  prob- 
lem is  serious  enough,  and  I  think  probably  all  of  us  get  the  same 
comments  when  we  go  home,  and  one  of  the  top,  as  I  said,  two 
items  that  my  constituents  talk  to  me  about  regularly. 

I  have  found  a  lot  of  support  on  both  sides  of  the  aisle,  and  I 
know  that  my  party  is  not  in  control  of  the  Congress,  nor  of  the 
committee  structure,  and  that  maybe  my  bill  isn't  the  only  vehicle, 
but  it  is  an  idea  proposed  for  consideration  by  this  Congress  to  be 
incorporated  in  other  legislation  or  to  be  carried  individually,  I 
don't  care.  I  just  want  to  address  the  problem  that  I  see,  and  that  I 
think  many  Members  of  the  Congress  see,  and  try  and  make  this 
Regulatory  Flexibility  Act  work  better. 

I  certainly  compliment  the  chairman  for  the  actions  you  are 
taking,  and  that  is  a  great  start.  But  I  think  we  do  have  to  level 
the  playing  field — that  is  a  very  overused  statement — with  small 
business  to  allow  them  to  challenge  the  regulator.  Right  now  the 


regulator  is  the  judge,  jury,  and  enforcer,  and  we  need  to  make 
that  a  Httle  more  level. 

Chairman  LaFalce.  Thank  you  very,  very  much.  Congressman 
Ewing,  again,  for  your  testimony  and  your  leadership. 

We  will  now  call  our  next  witnesses  to  the  table.  We  have  some 
time  constraints.  I  definitely  want  to  conclude  all  the  testimony 
and  questions  no  later  than  10:30  today,  and  I  wonder  if  we  could 
bring  to  the  table  Ms.  Doris  Freedman,  the  Acting  Chief  Counsel 
for  Advocacy  of  the  Small  Business  Administration,  and  Messrs. 
Morrison,  Mark  Isakowitz,  Frank  Lawson,  William  Busker,  and 
Leo  McDonough. 

One  of  the  reasons  we  moved  the  hearing  up  to  8:45  and  to  have 
it  concluded  is  that  I  had  a  long-standing  request  in  with  Mrs.  Hil- 
lary Clinton  to  meet  with  the  members  of  this  committee  in  order 
to  discuss  the  health  care  reform  proposals  and  their  potential 
impact  on  the  small  business  community.  Mrs.  Clinton  will  be 
meeting  with  us  this  morning  at  11  o'clock,  and  we  have  to  clear 
the  room  by  10:30  to  prepare  for  that. 

Our  first  witness  will  be  Ms.  Freedman. 

TESTIMONY  OF  DORIS  S.  FREEDMAN,  ACTING  CHIEF  COUNSEL 
FOR  ADVOCACY,  U.S.  SMALL  BUSINESS  ADMINISTRATION 

Ms.  Freedman.  Thank  you,  Mr.  Chairman.  It  is  a  pleasure  to  be 
here  this  morning. 

The  issue  before  the  committee,  agency  compliance  with  the  Reg- 
ulatory Flexibility  Act  and  the  need  to  increase  that  compliance,  is 
a  subject  of  paramount  interest  to  America's  20  million  small  busi- 
nesses and  the  Small  Business  Administration's  Office  of  Advocacy. 
The  regulatory  relief  which  results  from  sound  implementation  of 
the  RFA  is  important  to  Administrator  Erskine  Bowles  in  his  ef- 
forts to  reduce  the  unnecessary  burdens  imposed  on  small  business 
by  Government  regulation.  He  has  been  holding  a  series  of  town 
meetings,  and  after  his  first  town  meeting  he  came  back  and  told 
me  that  if  he  had  to  rank  the  10  top  issues  of  concern  to  small 
business,  the  first  9  would  be  overregulation. 

My  testimony  today  reflects  the  views  of  the  Office  of  Advocacy 
and  may  not  be  identical  to  those  of  the  administration.  As  you 
well  know,  the  Office  of  Advocacy  was  created  in  1976  to  present 
the  views  of  small  business  directly  to  the  Congress  and  the  admin- 
istration. It  is  in  this  capacity  that  I  present  this  testimony  to  you. 

This  is  not  the  first  time  that  the  Regulatory  Flexibility  Act  has 
been  explored  by  your  committee,  nor  is  it  the  first  time  the  Office 
of  Advocacy  has  appeared  on  this  topic. 

The  Office  of  Advocacy  is  mandated  by  the  RFA  to  report  on 
agency  compliance,  attempts  to  comply,  and  outright  noncompli- 
ance. Overall,  I  believe  the  Regulatory  Flexibility  Act  has  made  a 
definite  impact  on  agency  rulemaking.  However,  unless  something 
changes,  the  RFA  will  not  achieve  the  goal  of  the  original  au- 
thors— Federal  agency  recognition  of  the  effects  of  their  rules  on 
small  businesses  and  responsible  modification  of  those  rules  to 
lessen  regulatory  burdens. 
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Before  discussing  the  problems  in  applying  the  RFA,  a  brief 
review  of  the  act  and  what  it  requires  of  Federal  agencies  is  both 
necessary  and  helpful. 

The  Administrative  Procedure  Act  requires  Federal  agencies  to 
promulgate  rational  rules  and  provide  a  primary  mechanism  for 
accomplishing  this  task — notice  and  comment  rulemaking.  The 
RFA  assists  agencies  in  fulfilling  their  statutory  mandate  under 
the  APA. 

The  RFA  is  based  on  two  premises:  One,  that  Federal  agencies 
often  do  not  recognize  the  impact  that  their  rules  will  have  on 
small  entities;  and  two,  that  small  entities  are  disproportionately 
disadvantaged  by  Federal  regulation.  The  RFA  requires  Federal 
agencies  to  assess  the  impact  of  their  proposals  on  small  entities. 
Agencies  then  have  two  options  under  the  statute — performing  a 
regulatory  flexibility  analysis  or  issuing  a  certification. 

An  agency  certifies  a  rule  if  it  determines  that  the  rule  will  not 
have  a  significant  economic  impact  on  a  substantial  number  of 
small  entities.  Simple  boilerplate  statements  that  the  rule  will  not 
have  such  an  effect  are  patently  inadequate  under  the  RFA. 
Rather,  sufficient  analysis  must  be  performed  to  apprise  the  regu- 
lated community  of  the  reasons  for  the  certification. 

Chairman  LaFalce.  Could  you  bring  the  microphone  a  bit  closer, 
please. 

Ms.  Freedman.  Certainly.  An  agency  assessment  which  reveals 
that  the  proposed  rule  will  have  a  significant  impact  upon  a  sub- 
stantial number  of  small  entities  requires  the  agency  to  prepare  a 
regulatory  flexibility  analysis.  The  most  important  requirements 
specified  in  the  RFA  mandates  that  an  agency  describe  and  exam- 
ine significant  alternatives  to  the  proposal  which  accomplishes  the 
objectives  of  the  agency,  but  minimizes  the  economic  impact  on 
small  entities. 

Agency  compliance  with  the  RFA  runs  the  gamut  from  sound 
compliance  to  total  disregard  for  the  act.  To  come  before  this  com- 
mittee with  a  litany  of  compliance  problems  will  not  tell  the  entire 
RFA  story.  There  are  many  instances  of  agencies  using  the  RFA  to 
improve  their  rulemaking  process  or  garner  more  support  for  their 
regulatory  actions. 

Unfortunately,  for  each  success  story,  there  are  also  numerous 
failures,  sometimes  even  with  the  agencies  that  normally  do  a  good 
job.  These  failures  may  lead  to  the  imposition  of  unduly  burden- 
some requirements  on  small  businesses,  thereby  threatening  their 
viability.  Some  agencies  view  the  RFA  as  another  procedural  im- 
pediment to  the  promulgation  of  a  particular  rule.  Rather  than 
using  the  RFA  as  an  integral  part  of  the  rulemaking  process,  agen- 
cies often  expend  regulatory  resources  trying  to  exempt  the  rule- 
making from  the  RFA. 

There  are  several  problems  that  should  be  addressed.  First,  the 
RFA  only  requires  Federal  agencies  to  comply  with  the  act  when 
they  are  mandated  to  issue  notice  and  comment  rulemaking  under 
the  APA  or  some  other  law.  For  example,  the  APA  does  not  re- 
quire notice  and  comment  rulemaking  for  interpretative  rules. 
Usually  this  is  no  problem.  Most  interpretative  rules  do  not  have 
significant  impacts  on  small  entities.  One  notable  exception  occurs 
at  the  Internal  Revenue  Service. 
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The  vast  majority  of  rules  issued  by  the  IRS  are  denominated  by 
the  Service  as  interpretative.  Many  rules  which  the  IRS  labels  "in- 
terpretative" are,  to  small  entities,  indistinguishable  in  their  sub- 
stance and  effect  from  those  rules  requiring  notice  and  comment 
rulemaking  under  the  APA. 

This  has  been  a  long-standing  problem.  The  Office  of  Advocacy 
has  urged  the  Service  to  put  aside  these  arbitrary  distinctions  and 
utilize  the  analytical  requirements  of  the  RFA.  Even  though  these 
rules  are  normally  published  for  notice  and  comment,  they  techni- 
cally fall  outside  the  scope  of  the  RFA.  The  Service  has  used  this 
exemption  and  has  otherwise  avoided  the  small  business  analysis 
required  by  the  act  irrespective  of  the  potential  burden  that  the 
rules  would  place  on  small  businesses. 

The  Service's  activities  need  the  sunshine  provided  by  the  RFA. 
The  IRS  has  a  difficult  task  and  for  the  most  part  does  an  excep- 
tional job  in  interpreting  and  enforcing  the  constantly  revised  tax 
code.  However,  its  interpretations  have  substantial  impact  on  small 
businesses,  and  the  agency  should  consider  these  effects  when  it 
issues  rules.  The  Service  may  find  that  there  are  less  onerous  alter- 
natives on  small  businesses  which  do  not  detract  from  the  primary 
mission  of  collecting  taxes. 

Second,  agency  rules  have  both  direct  and  indirect  effects.  Direct 
effects  of  rules  are  those  that  impose  some  type  of  cost  on  a  busi- 
ness specifically  subject  to  the  regulation.  Indirect  effects  are  those 
which  may  have  an  impact  on  a  business,  but  are  not  targeted  by 
the  regulation.  A  clear  example  is  banking  regulation. 

For  example,  although  bank  regulation  may  not  necessarily 
impose  a  large  burden  on  small  banks,  the  regulations  could  have 
the  effect  of  imposing  substantial  costs  on  bank  customers,  such  as 
small  businesses. 

No  doubt  exists  that  direct  effects  of  Federal  rules  are  subject  to 
analysis  under  the  RFA.  However,  the  legislative  history  and  the 
statute  itself  are  ambiguous  with  respect  to  the  extent  of  required 
analysis  and  the  direct  effects. 

The  DC  Circuit  resolved  this  dispute,  not  in  the  way  we  wanted, 
in  the  case  of  Mid-Tex  Electric  Cooperative  v.  FERC,  by  holding 
that  only  indirect  effects  on  the  industry  actually  affected  by  the 
rule  must  be  addressed.  Under  current  interpretation,  an  agency 
does  not  have  to  examine  the  effect  of  its  rules  on  customers  of 
businesses.  This  decision  provides  an  agency  with  a  solid  legal 
brace  to  avoid  assessing  the  real  and  complete  impact  of  its  rules. 

Third,  there  is  no  real  accountability  under  the  RFA.  The  APA, 
the  National  Environmental  Policy  Act,  and  the  Freedom  of  Infor- 
mation Act,  for  example,  have  a  number  of  things  in  common. 
They  affect  the  way  the  agencies  make  decisions  and  inform  the 
public  of  the  rationale  for  such  decisions.  Agency  actions  taken 
pursuant  to  these  acts  are  contestable  in  court. 

The  RFA,  as  we  also  have  seen,  affects  the  way  agencies  take 
action.  It  establishes  a  process  for  informing  the  small  business 
community  as  to  the  rationale  for  adopting  a  particular  course  of 
action.  However,  the  similarity  between  the  RFA  and  these  other 
statutes  ends  at  the  courtroom  door.  Federal  agencies  can't  ignore 
the  burdens  imposed  on  small  business  until  those  burdens  are  suf- 
ficient under  the  APA  to  undercut  the  rationality  of  a  rule. 
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In  addressing  the  very  limited  review  accorded  in  section  611,  the 
court,  in  Thompson  v.  Clark  noted  that  a  rule  would  be  set  aside, 
and  this  is  a  quote, 

not  because  the  regulatory  flexibility  analysis  was  defective,  but  because  the  mis- 
taken premise  reflected  in  the  analysis  deprives  the  rule  of  its  required  rational 
support  and,  thus,  causes  it  to  violate  not  any  special  obligation  of  the  Regulatory 
Flexibility  Act,  but  the  general  legal  requirement  of  reasoned,  nonarbitrary  deci- 
sionmaking. 

Ms.  Freedman.  With  the  potential  for  Federal  court  litigation 
fairly  remote,  agencies  have  little  to  lose  in  ignoring  their  responsi- 
bilities under  the  RFA. 

The  capacity  for  agencies  to  disregard  their  statutory  mandate  to 
consider  small  business  concerns  is  heightened  by  the  absence  from 
section  611  of  certification  determinations  made  under  section  605 
of  the  statute  which  permits  such  certifications.  Federal  agencies 
can  avoid  any  review  of  RFA  compliance  by  simply  certifying  that 
they  do  not  significantly  affect  a  substantial  number  of  small  enti- 
ties. 

This  situation  is  clearly  acknowledged  in  Lehigh  Valley  Farmers 
V.  Block,  which  is  a  1986  decision  wherein  the  court  recognized  this 
loophole,  but  nonetheless  found  that  Congress  would  have  to 
change  the  statute  before  review  would  be  possible. 

The  absence  of  meaningful  judicial  review  of  both  certifications 
and  regulatory  flexibility  analyses  is  problematic  to  small  business- 
es, to  say  the  least.  Agency  compliance  is  dependent  on  each  agen- 
cy's voluntary  commitments  to  use  the  RFA.  Some  mechanism 
must  be  found  to  move  agency  commitment  from  voluntary  to 
second  nature  in  the  rulemaking  process. 

I  again  wish  to  thank  the  committee  for  holding  this  hearing. 
Full  compliance  with  the  letter  and  spirit  of  the  RFA  will  help 
agencies  achieve  the  rational  rulemaking  mandated  by  the  APA. 
While  some  agencies  recognize  this  and  utilize  the  analytical  tools 
embodied  in  the  RFA,  there  are  too  many  gaps  in  the  act  for  it  to 
be  truly  effective.  Strengthening  RFA  compliance  will  ensure  that 
all  agencies  develop  rational  rules  tailored  to  reducing  undue  bur- 
dens on  small  business.  I  will  be  happy  to  answer  any  questions 
that  you  have. 

[Ms.  Freedman's  statement  may  be  found  in  the  appendix.] 

Chairman  LaFalce.  Thank  you.  I  would  like  to  defer  questions 
until  we  have  heard  from  the  other  witnesses. 

Our  next  witness  will  be  Mr.  Jim  Morrison  on  behalf  of  the  Reg- 
ulatory Flexibility  Act  Coalition.  Mr.  Morrison. 

TESTIMONY  OF  JAMES  MORRISON,  DIRECTOR  OF  GOVERNMENT 
RELATIONS,  NATIONAL  ASSOCIATION  OF  THE  SELF-EM- 
PLOYED, AND  REPRESENTING  THE  REGULATORY  FLEXIBILITY 
ACT  COALITION 

Mr.  Morrison.  Mr.  Chairman,  with  the  permission  of  the  com- 
mittee, I  will  summarize  my  statement.  I  would  ask  that  the  full 
statement  be  included  in  the  record. 

Chairman  LaFalce.  So  ordered. 

Mr.  Morrison.  Mr.  Chairman,  members  of  the  committee,  thank 
you  for  asking  me  to  appear  here  today.  I  am  James  Morrison,  di- 
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rector  of  Government  Relations  for  the  National  Association  of  the 
Self-Employed. 

Today,  I  am  also  representing  the  Regulatory  Flexibility  Act  Coa- 
lition. The  coalition's  participants  are  the  American  Small  Busi- 
ness Association,  the  American  Trucking  Association,  National  As- 
sociation for  the  Self-Employed,  the  National  Association  of  Manu- 
facturers, the  National  Federation  of  Independent  Business,  Na- 
tional Small  Business  United,  the  National  Society  of  Public  Ac- 
countants, the  Small  Business  Legislative  Council,  and  the  U.S. 
Chamber  of  Commerce. 

We  have  formed  this  coalition — and  I  might  add  that  several  of 
the  participants  in  the  coalition  have  further  statements  they  will 
make  today,  which  I  would  ask  you  to  pay  close  attention  to — we 
have  formed  this  coalition  because  we  need  action  on  small  busi- 
ness regulatory  reform.  Unnecessary  Federal  regulations  are  grow- 
ing, and  the  existing  checks  and  balances  to  stop  them  are  inad- 
equate. Small  business  owners,  including  the  members  of  our  asso- 
ciations, are  becoming  increasingly  desperate  for  relief  from  this 
burden. 

Congress  passed  the  Regulatory  Flexibility  Act  in  1980  to  deal 
with  precisely  this  problem,  but  the  act  needs  strengthening  if  it  is 
to  function  effectively.  We  commend  this  committee  for  holding 
this  hearing,  and  we  commend  Representative  Tom  Ewing  for  in- 
troducing H.R.  830,  an  excellent  bill  that  would  address  many  of 
our  concerns. 

We  are  also  heartened  by  President  Clinton's  statement  on  the 
Regulatory  Flexibility  Act  and  the  need  for  improving  its  imple- 
mentation. 

The  other  witnesses  on  today's  panel  can  provide  you  with  lots  of 
real  life  examples  of  how  overregulation  can  tangle  up  struggling 
small  businesses.  I  would  like  to  step  back  just  a  bit  and  discuss 
some  of  the  coalition's  priorities. 

From  our  point  of  view,  the  lack  of  a  fully  effective  judicial 
review  mechanism  in  the  RFA  has  been  its  Achilles'  heel.  Within 
the  group  of  people  who  were  most  involved  in  drafting  the  RFA, 
the  basic  intention  on  judicial  review  back  then  in  1980  was  to  get 
the  courts  to  look  at  a  pattern  of  agency  actions  in  a  rulemaking 
without  creating  a  problem  in  administrative  law  generally. 

But  the  murky  wording  of  the  RFA's  judicial  review  section, 
which  is  section  611(b),  a  compromise  at  the  time  of  the  passage  of 
the  original  act,  has  led  to  judicial  confusion.  Some  of  that  has  just 
been  alluded  to  by  Ms.  Freedman.  Worse,  it  has  led  to  an  apparent 
belief  on  the  part  of  some  agencies  that  compliance  is  entirely  vol- 
untary. 

The  flaunting  of  the  RFA  is  nowhere  more  evident  than  in  the 
agency  response  to  section  610  of  the  act.  This  section  requires 
every  agency  to  review  all  of  its  existing  rules  over  a  10-year 
period,  beginning  with  the  effective  date  of  the  act,  and  to  weed  out 
and  simplify  rules  which  unnecessarily  complicate  life  for  small 
businesses  and  other  small  entities.  That  10-year  deadline  expired 
on  January  1,  1991,  2y2  years  ago.  To  date,  not  one  agency  has 
complied  with  this  legal  requirement,  not  one,  not  even  the  Small 
Business  Administration.  So,  priority  number  one  should  be  to  clar- 
ify judicial  review. 
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As  far  as  the  Regulatory  Flexibility  Act  Coalition  is  concerned, 
any  proposal  to  change  the  RFA  which  omits  full  judicial  review  of 
agency  actions  is  completely  unacceptable.  The  principle  here  is 
simple:  Injured  parties  ought  to  be  able  to  sue.  Every  agency 
should  understand  that  as  a  certainty. 

Another  crucial  improvement  that  is  necessary  to  make  the  RFA 
function  properly,  in  the  coalition's  view,  is  getting  agencies  to 
assess  the  indirect  as  well  as  the  direct  consequences  of  their  rules. 
As  burdensome  as  individual  rules  can  be,  it  is  not  simply  the 
effect  of  each  rule  that  weighs  on  small  business,  it  is  the  cumula- 
tive effect  of  all  rules.  Agencies  need  to  be  far  more  sensitive  to  the 
reporting  and  compliance  requirements  already  imposed  on  small 
businesses  when  they  consider  new  requirements.  Agencies  also 
need  to  understand  that  a  rule  which  threatens  the  economic  via- 
bility of  a  small  business'  suppliers  or  customers  also  threatens 
that  small  business.  Priority  number  two,  then,  should  be  incorpo- 
rating the  indirect  effects  of  regulations  into  the  RFA.  The  pro- 
posed language  in  H.R.  830  addresses  this  problem  forthrightly. 

For  the  Office  of  Advocacy  to  be  able  to  respond  adequately  to 
anticipated  rulemakings,  agencies  also  should  be  required  to 
submit  to  their  Federal  Register  notices  in  advance  to  Advocacy. 
H.R.  830  proposes  that  there  be  30  days  of  such  advanced  notifica- 
tion, and  the  Regulatory  Flexibility  Act  Coalition  endorses  this  pro- 
vision. Advanced  notification  to  the  Office  of  Advocacy,  then,  is 
also  a  high  priority. 

Advocacy's  failure  to  utilize  its  intervention  rights  as  an  amicus 
curiae  under  section  612  (b)  and  (c)  has  been  another  concern  of  our 
coalition.  The  filing  of  amicus  briefs  by  the  Office  of  Advocacy  in 
selected  legal  cases  is  necessary  not  only  to  assist  beleaguered 
small  businesses  but  also  to  alert  courts  to  cases  where  key  ques- 
tions of  principle  are  at  issue.  That  is  why  Congress  took  the  ex- 
traordinary step — and  I  know  of  no  other  law  that  contains  this, 
incidentally — in  section  612(c)  of  the  act  of  directing  courts  to 
accept  such  intervention  by  the  Office  of  Advocacy.  Yet,  no  such 
brief  has  ever  been  filed  by  the  Office  of  Advocacy. 

H.R.  830  seeks  to  remedy  this  by  reassessing  Congress'  intent  on 
this  matter.  Whether  through  this  "sense  of  the  Congress"  ap- 
proach or  some  other,  it  is  imperative  that  Advocacy  understand 
and  carry  out  its  full  responsibilities,  including  judicial  interven- 
tion. 

Under  the  RFA,  the  Small  Business  Committee  could  render  an 
important  service  here  by  authorizing  the  reassignment  of  some  ad- 
vocacy personnel  and  resources  to  the  express  purpose  of  filing 
such  amicus  briefs  under  the  RFA. 

There  is  one  major  problem  with  RFA  compliance  that  does  not 
appear  to  be  addressed  in  H.R.  830  and  the  coalition  urges  Con- 
gress to  do  so:  Require  compliance  by  all  agencies  in  all  rulemak- 
ings significantly  affecting  small  business.  At  present,  several  agen- 
cies, most  notably  the  IRS,  claim  a  partial  or  complete  exemption 
from  the  RFA  on  the  basis  of  creative  definitions  of  the  rulemak- 
ings. It  is  a  travesty  to  have  an  agency  like  the  IRS  issuing  rules 
which  have  a  substantial  economic  impact  on  millions  of  small 
businesses,  all  the  while  claiming  that  its  rulemaking  process  is 
somehow  exempt  from  the  RFA. 
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It  has  also  been  suggested  that  the  Office  of  Advocacy  provide 
other  agencies  with  procedures  and  guidehnes  for  RFA  compUance 
tailored  to  each  agency's  missions  and  needs.  This  is  a  very  sensi- 
ble idea  and  one  which  would  improve  agency  compliance  and  help 
small  businesses.  The  EPA  does  this  now  with  respect  to  environ- 
mental legislation  affecting  agency  rulemakings. 

Another  suggestion  which  would  help  make  the  RFA  more  effec- 
tive is  to  direct  OMB's  Office  of  Information  and  Regulatory  Af- 
fairs [OIRA]  to  reject  for  Federal  Register  publication  rules  which 
are  plainly  inadequate  in  their  RFA  compliance.  There  are  at  least 
four  kinds  of  obvious  inadequacies  that  OIRA  should  be  able  to 
spot:  One,  proposed  final  rules  which  omit  all  mention  of  the  RFA; 
two,  rules  which  assert  a  lack  of  impact  on  small  entities,  but 
which  fail  to  include  any  reason  for  this  assertion;  three,  agency 
assertions  that  they  need  not  comply  with  the  RFA;  and  four,  rules 
which  acknowledge  an  impact  on  small  entities  without  any  accom- 
panying effort  to  lessen  that  impact,  or  any  explanation  for  why 
lessening  the  impact  would  be  impossible. 

Rules  with  these  sort  of  blatant  violations  of  the  RFA  ought  to  be 
rejected  for  publication  in  the  Federal  Register  and  OIRA  may  be 
the  logical  authority  to  do  so. 

Whatever  role  OIRA  is  asked  to  play  in  RFA  compliance,  howev- 
er, there  should  be  a  clear  distinction  between  substantive  compli- 
ance with  the  RFA,  which  should  remain  the  sole  and  exclusive  re- 
sponsibility of  the  Office  of  Advocacy,  and  procedural  compliance 
where  OIRA  or  some  other  Federal  agencies  may  well  play  some 
role. 

Ultimate  responsibility  for  the  implementation  and  enforcement 
of  the  RFA  should  be  lodged  unequivocally  with  the  Office  of  Advo- 
cacy. Any  gray  areas  in  enforcement  that  result  from  dispersing 
procedural  compliance  elsewhere  should  be  resolved  in  favor  of  the 
Office  of  Advocacy.  That  was  Congress'  original  intent  in  the  act 
and  it  should  not  change. 

Once  again,  the  coalition  extends  its  sincere  thanks  to  the  com- 
mittee for  taking  up  this  important  subject.  More  important,  your 
thousands  of  small  business  constituents  thank  you. 

That  concludes  my  testimony.  I  would  be  happy  to  accept  any 
questions. 

[Mr.  Morrison's  statement  may  be  found  in  the  appendix.] 

Chairman  LaFalce.  Thank  you  very  much. 

Our  next  witness  will  be  Mr.  Mark  Isakowitz,  legislative  repre- 
sentative for  the  National  Federation  of  Independent  Business. 

TESTIMONY  OF  MARK  W.  ISAKOWITZ,  LEGISLATIVE  REPRESENT- 
ATIVE, NATIONAL  FEDERATION  OF  INDEPENDENT  BUSINESS 

Mr.  Isakowitz.  Mr.  Chairman,  as  you  said,  my  name  is  Mark 
Isakowitz,  and  I  am  a  legislative  representative  for  the  National 
Federation  of  Independent  Business. 

NFIB,  as  you  know,  is  the  Nation's  largest  small  business  advo- 
cacy organization,  representing  more  than  600,000  small  and  inde- 
pendent business  owners  from  across  this  country. 

Mr.  Chairman,  I  would  like  to  request  permission  to  submit  my 
statement  for  the  record  and  briefly  summarize  it  here. 
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Chairman  LaFalce.  So  ordered. 

Mr.  IsAKOWiTZ.  I  want  to  begin  by  thanking  you  for  calHng  this 
hearing  today  and  inviting  NFIB  to  testify.  We  have  supported  the 
Reg-Flex  Act  since  it  was  submitted  in  the  1970's,  since  President 
Carter  signed  it  in  1980,  and  to  today,  and  it  is  in  this  context  that 
we  especially  appreciate  you  calling  this  hearing. 

There  are  essentially  three  questions  that  seem  to  be  at  the 
heart  of  what  we  are  here  to  consider.  The  first  is,  how  are  regula- 
tions affecting  small  business;  the  second  is  the  Reg-Flex  Act  a 
good  tool  to  mitigate  that  impact  of  the  regulatory  burden;  and  the 
third  question,  if  Reg-Flex  is  not  a  good  tool,  how  can  we  make  it  a 
better  one? 

I  would  like  to  focus  on  the  first  question  relating  to  the  impact 
of  regulation  on  small  business,  and  I  would  like  to  do  so  for  two 
reasons.  First  of  all,  you,  Mr.  Chairman,  and  other  witnesses  here 
have  commented  adequately  on  the  second  and  third  question  I 
have  mentioned  relating  to  the  effectiveness  of  RFA  but  the  other 
reason  why  I  will  not  focus  on  that  is  in  preparing  for  today,  quite 
frankly,  I  looked  back  at  NFIB  testimony  from  a  number  of  years 
ago,  all  the  way  up  until  today,  and,  essentially,  our  concerns  about 
the  Reg-Flex  Act  in  the  early  1980's  were  basically  the  same  as 
they  are  in  the  early  1990's.  Our  concerns  about  the  Reg-Flex  Act 
have  been  consistent,  and  the  law  has  not  changed.  What  I  would 
like  to  suggest  is  something  else  has  changed,  and  that  is  that 
more  than  any  other  time  in  recent  memory,  I  think  you  will  agree 
that  this  Congress  and  this  country  is  extremely  focused  on  the 
issue  of  job  creation.  If  we  can  make  the  link  between  job  creation 
and  regulatory  flexibility,  we  can  breath  new  life  into  this  issue, 
and  by  calling  this  hearing,  you  have  started  this  process. 

The  issue  of  job  creation  is  central  to  every  debate,  as  I  said.  In 
the  1992  Presidential  election,  few  would  disagree  that  it  was  the 
key  issue.  It  has  become  such  a  central  issue  that  the  President  has 
proposed  an  international  job  summit.  So,  clearly,  it  is  such  a 
vexing  problem  that  we  have  to  leave  no  stone  unturned  in  trying 
to  boost  job  creation. 

Now,  how  does  this  relate  to  the  Regulatory  Flexibility  Act?  It 
does  because  there  is  consensus,  and  there  is  fact,  that  small  busi- 
ness is  the  job  creator  in  this  country.  Small  business  created  the 
majority  of  the  20  million  jobs  that  were  produced  in  the  1980's, 
and  remarkably,  from  1988  to  1990,  small  business  created  4  mil- 
lion new  jobs,  creating  all  the  new  jobs  that  were  produced  in  the 
economy  in  that  fine  period.  But  in  the  early  1990's,  when  regula- 
tions went  up,  the  small  business  jobs  machine  began  to  slow  down. 

Now,  I  would  not  suggest  that  regulation  is  the  only  reason  that 
the  job  machine  began  to  slow  down,  but  it  certainly  has  to  be  con- 
sidered a  factor.  That  leads  me  to  answer  the  first  question  I  men- 
tioned which  is,  how  is  regulation  impacting  small  business? 

The  answer  to  this  question  comes  to  NFIB  in  our  research,  but 
also  from  what  we  hear  from  our  members.  It  comes  to  us  in  our 
research  from  the  NFIB  Foundation's  Problems  and  Priorities 
study,  which  was  an  extensive  survey  of  5,000  small  business 
owners.  In  it,  small  business  owners  were  asked  to  rank  from  1  to 
75  the  problems  they  were  going  through  in  their  businesses.  The 
problems  associated  with  the  burden  of  regulation  and  paperwork 
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was  the  fastest  rising  area  of  concern  to  small  business  owners  in 
the  survey,  and,  outside  of  the  issue  of  taxes  and  health  care,  no 
issue  was  on  their  minds  more  than  regulation  and  paperwork. 

It  is  not  hard  to  see  why.  As  others  have  mentioned,  the  regula- 
tory burden  costs  this  country  $400  to  $500  billion  each  year,  and 
this  cost  of  complying  with  regulations  is  nothing  other  than  a 
hidden  tax,  and  this  hidden  tax  is  nothing  other  than  a  regressive 
tax  in  the  sense  that  it  hits  the  little  guy  the  hardest. 

I  think  a  compelling  case  can  be  made  for  this  by  just  mention- 
ing a  couple  of  NFIB  members  who  have  written  us  about  this 
issue.  We  heard  recently  from  a  small  construction  company  in 
South  Dakota  that  was  bidding  on  a  remodeling  project  of  a  post 
office.  This  business  owner  told  us  his  company  received  34  pages 
of  plans,  400  pages  of  building  specs,  and  a  100-page  book  of  bid- 
ding instruction.  He  wrote  a  letter  to  the  Postmaster  which  said, 
"If  your  goal  is  to  discourage  prospective  bidders,  I  am  sure  you 
were  successful." 

A  second  example  comes  from  a  small  ink  manufacturer  in 
Pennsylvania  and  his  quote,  I  would  say,  gets  to  the  heart  of  this 
issue:  "A  small  business  like  ours,"  he  says,  "does  not  have  the  re- 
sources to  remain  both  profitable  and  comply  with  present  and  pro- 
posed overburdening  regulation."  Then  he  makes  the  point  that 
truly  is  at  the  heart  of  this  issue:  "The  cost  of  compliance  to  a 
small  company  like  mine  is  far  in  excess  on  percentage  of  sales 
than  that  of  larger  companies  with  greater  resources." 

This  is  what  others  have  referred  to  here  as  diseconomies  of 
scale.  The  bottom  line  is  that  a  fixed  regulatory  cost  is  going  to 
have  a  per  unit,  per  employee  cost  that  is  higher  on  small  business 
than  it  is  on  large  business.  Simply  put,  small  business  is  not 
equipped  to  comply  with  Federal  regulations. 

Walk  around  any  small  business  in  your  district,  as  I  am  sure 
each  of  you  know,  and  look  for  the  legal  counsel  or  the  accounting 
department  or  the  human  resources  division,  and  you  simply  will 
not  find  them.  Hence,  the  need  for  regulatory  flexibility. 

This  leads  to  the  second  question,  is  the  Reg-Flex  Act  effective? 
Well,  I  think  the  answer,  as  others  have  indicated,  has  to  be  yes 
and  no.  Yes,  in  the  sense  that  there  are  instances  where  agencies 
have  done  the  analysis  and  shown  a  greater  sensitivity  to  small 
business  problems  with  regulations.  Yes,  in  the  sense  that  NFIB  is 
very  encouraged  by  the  tone  set  by  SBA  Administrator  Erskine 
Bowles  in  terms  of  him  making  it  a  priority  to  reduce  the  regula- 
tory burden. 

But  the  answer  also  has  to  be  no,  because  of  the  agencies  that 
have  ignored  the  law  and  other  agencies  that  have  exploited  loop- 
holes in  it.  Of  course,  those  loopholes  include  the  exemptions  that 
have  been  creatively  found  by  the  IRS  and  in  some  cases  DOD. 
That  is  the  first  loophole  I  would  like  to  mention. 

I  believe  we  are  going  to  see  that  lack  of  sensitivity  to  small  busi- 
ness concerns  again  in  the  IRS.  If  the  1099  provision  in  the  tax  bill 
goes  through,  which  the  IRS  is  supporting,  we  will  see  just  the 
latest  regulatory  paperwork  burden  that  imposes  a  greater  burden 
on  small  business  than  it  does  on  anybody  else. 

The  second  loophole,  as  others  have  mentioned,  is  the  matter  of 
judicial  review,  and  it  is  NFIB's  view  that  if  you  combine  section 
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611,  which  is  the  prohibition  on  judicial  review,  with  an  agency's 
authority  the  abihty  to  certify  that  a  regulation  will  have  no  small 
business  impact,  you  are  left  with  a  law  that  is  largely  toothless. 

So,  what  do  we  do  about  it,  which  is  my  third  and  final  question, 
which  I  would  like  to  be  able  to  answer  here  today.  I  think  the 
answer  is  to  do  what  most  of  the  members  of  this  committee  are 
doing,  which  is  to  support  Mr.  Ewing's  bill,  H.R.  830. 

NFIB  believes  that  this  is  a  strong  piece  of  legislation  that  would 
make  a  serious  impact  on  making  the  Reg-Flex  law  a  better  tool 
for  regulatory  relief.  I  will  not  go  through  the  provisions  of  the 
law,  because  Mr.  Ewing  has  already  done  so.  But  the  bottom  line 
here  is  breathing  life  into  this  debate,  trying  to  find  some  way  to 
move  on  Mr.  Ewing's  bill  to  strengthen  the  regulatory  flexibility 
law,  and  I  think  we  have  to  do  it  by  creating  that  link  between 
those  who  have  to  live  by  the  regulatory  burden  and  have  the  dis- 
proportionate burden  of  it,  and  those  who  create  the  jobs. 

The  answer  in  both  of  those  cases  is  small  business.  If  we  can 
relieve  the  regulatory  burden,  we  can  get  the  small  business  jobs 
machine  moving  at  a  faster  rate  than  it  is  currently  doing,  and  I 
thank  you  for  the  opportunity  to  testify. 

[Mr.  Isakowitz'  statement  may  be  found  in  the  appendix.] 

Chairman  LaFalce.  Thank  you  very  much. 

Our  next  witness  will  be  Mr.  Frank  Lawson  of  the  National  Roof- 
ing Contractors  Association. 

TESTIMONY  OF  FRANK  E.  LAWSON,  JR.,  PRESIDENT,  THE 
NATIONAL  ROOFING  CONTRACTORS  ASSOCIATION 

Mr.  Lawson.  Good  morning.  Mr.  Chairman  and  members  of  the 
committee,  my  name  is  Frank  Lawson,  Jr.,  and  I  am  president  of 
the  Lawson  Roofing  Co.,  Inc.,  in  San  Francisco,  California.  I  am 
grateful  to  have  this  opportunity  to  offer  some  observations  on  the 
Regulatory  Flexibility  Act  and  on  the  amendments  that  you  are 
considering.  I  know  that  this  committee  has  the  best  interests  of 
small  business  at  heart,  and  I  commend  you  for  holding  these  hear- 
ings. 

I  am  here  today  on  behalf  of  the  National  Roofing  Contractors 
Association,  a  107-year-old  association,  and  it's  3,300  members.  I 
currently  serve  as  president  of  this  association.  I  am  also  here  rep- 
resenting the  Associated  Specialty  Contractors,  a  federation  of 
eight  national  construction  associations  with  a  combined  member- 
ship of  26,000  contracting  firms. 

Most  of  all,  I  am  here  today  as  a  frustrated  small  businessman. 
The  impact  of  Government  regulations  on  my  business,  and  indeed 
on  all  construction  contracting  companies,  is  staggering.  Taken  one 
at  a  time,  the  regulations  I  must  contend  with  might  not  seem  so 
onerous,  but  when  you  take  them  as  a  whole,  then  I  must  be  an 
expert  in  OSHA  regulations,  in  EPA  regulations,  in  DOT  regula- 
tions, in  labor  law,  and  in  Federal  procurement  and  bidding  proce- 
dures, while  I  try  to  keep  my  workers  employed  in  a  very  difficult 
construction  economy. 

What  is  worse  is  that  I  often  have  no  remedy  when  a  Federal 
agency  develops  regulations  that  cost  me  considerable  time  and 
money  with  little  apparent  benefit.  I  understand  that  the  Regula- 
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tory  Flexibility  Act  was  intended  to  help  businesses  like  mine  by 
requiring  economic  impact  analysis  and  by  mandating  agency  re- 
views of  regulations  every  10  years.  The  sad  fact  is  that  when  agen- 
cies don't  do  that,  or  when  an  agency  has  determined  that  econom- 
ic impact  analyses  are  not  required,  then  I  am  specifically  prohibit- 
ed from  judicial  resource. 

Let  me  give  you  a  few  examples  of  what  this  can  mean.  When 
OSHA  issued  its  hazard  communication  standard  in  1987,  it  con- 
cluded that  the  average  first-year  cost  to  an  employer  in  my  stand- 
ard industrial  classification  would  be  $169,  with  an  additional  first- 
year  cost  of  $32  per  employee.  OSHA  further  concluded  that  my 
second-year  compliance  cost  would  be  $14,  plus  $3  per  employee. 

Now,  under  that  standard,  I  am  required  to  train  any  of  my  em- 
ployees who  might  potentially  handle  hazardous  materials.  I  am  re- 
quired to  maintain  on  every  job  site  a  notebook  full  of  material 
safety  data  sheets  that  are  supplied  by  manufacturers,  and  I  am  re- 
quired to  have  a  written  training  program  in  place  with  a  copy  at 
every  job  site,  and  I  am  required  to  ensure  that  the  hazardous  ma- 
terials are  properly  labeled. 

Let  me  tell  you  about  some  of  the  thousands  of  material  safety 
data  sheets  I  must  review  in  order  to  determine  which  ones  to  take 
to  every  job  site.  I  have  one  for  chalk.  In  fact,  I  have  one  for  sever- 
al colors  of  chalk.  It  seems  that  when  you  come  in  contact  with 
chalk,  you  should  wash  the  contaminated  skin  with  soap  and 
water.  I  have  one  for  oxygen.  If  you  breath  it  for  too  long,  you  can 
get  dizzy  and  must  get  some  fresh  air.  I  have  one  on  Joy  dishwash- 
ing detergent.  The  committee  may  be  interested  to  know  that  pro- 
longed contact  with  concentrated  Joy  dishwashing  detergent  may 
be  drying  or  transiently  irritating  to  the  skin.  If  you  spill  it  on 
your  clothes,  you  are  instructed  to  change  your  clothes.  If  the 
splashing  of  Joy  is  deemed  likely,  you  are  instructed  to  wear  chem- 
ical goggles. 

Under  the  standard,  I  must  determine  what  materials  are 
deemed  hazardous,  and  I  must  train  my  employees  about  their  haz- 
ards. I  presently  pay  my  roofing  mechanics  $28.89  per  hour  in 
wages  and  fringe  benefits.  According  to  OSHA's  calculations,  I  will 
be  able  to  meet  the  second-year  training  requirements  by  training 
each  of  my  employees  for  exactly  6  minutes  and  14  seconds.  This 
would  be  funny  if  it  were  not  so  preposterous. 

Here  is  what  OSHA  said  when  it  developed  the  hazard  communi- 
cation standard.  It  said,  and  I  quote,  "Simply  put,  economic  feasi- 
bility is  established  by  the  evidence  that  the  standard  will  not 
threaten  the  regulated  industry's  long-term  profitability."  That 
means,  I  guess,  that  OSHA  thinks  I  will  just  be  able  to  pass  these 
costs  along  to  my  customers. 

Let  me  give  you  another  example.  In  1991,  OSHA  issued  a  Notice 
of  Proposed  Rulemaking  for  a  new  asbestos  standard.  OSHA  hired 
CONSAD,  a  favorite  consulting  firm  of  the  agency,  to  conduct  its 
economic  impact  analysis,  and  CONSAD  concluded  that  the  annual 
incremental  cost  per  affected  firm  would  be  $324,  and  the  annual 
incremental  cost  per  affected  worker  would  be  $74.  Let  me  tell  you 
what  I  am  supposed  to  do  for  $324. 

I  am  supposed  to  build,  on  every  roofing  job  where  asbestos  is 
present,  whether  or  not  there  are  any  asbestos  fibers  released,  a 
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shower  room,  an  equipment  room,  a  change  room,  and  a  clean 
room.  I  am  supposed  to  demarcate  the  entire  job.  I  am  supposed  to 
have  a  trained  worker  present;  I  am  supposed  to  conduct  air  moni- 
toring or  provide  OSHA  with  mounds  of  historical  data.  Now,  I 
have  never  before  had  to  build  a  shower  on  any  one  of  my  jobs,  but 
I  am  told  the  cost  is  about  $2,000  per  job,  not  $324  per  year,  like 
OSHA  would  have  me  believe. 

Mr.  Chairman,  I  wouldn't  mind  building  a  shower  if  I  thought  it 
would  make  the  job  safer  for  my  employees.  Instead,  in  the  same 
rulemaking,  CONSAD  concluded  that  the  reduction  in  cancer 
deaths  in  roofing  that  would  result  from  the  rule  was  0.000.  That  is 
right,  no  benefit  whatsoever. 

Let  me  give  you  another  example.  Last  year,  the  Department  of 
Transportation  issued  a  rule  requiring  training  and  testing  for  em- 
ployees who  handle  hazardous  materials.  Hazardous  materials  in 
this  case  include  materials  I  routinely  use  like  gasoline  and  as- 
phalt. Because  of  the  new  rule,  I  must  train  my  pickup  truck  driv- 
ers as  well  as  the  people  who  load  the  truck.  I  must  keep  records  of 
my  training.  DOT  specifies  all  of  the  training  that  must  be  con- 
ducted, and  how  I  am  to  certify  that  I  have  conducted  it.  Yet,  when 
the  rule  was  issued,  DOT  certified  that  "this  regulation  will  not 
have  a  significant  economic  impact  on  a  substantial  number  of 
small  entities." 

Let  me  give  you  one  final  example.  In  November  1990,  the  Envi- 
ronmental Protection  Agency  issued  what  it  called  a  clarification  of 
the  National  Emission  Standards  for  Hazardous  Air  Pollutants  for 
Asbestos.  Because  of  the  clarification,  I  must  now  provide  notifica- 
tion to  EPA,  and  I  must  conduct  employee  training.  I  have  to 
modify  existing  equipment  and  buy  new  equipment.  In  addition,  I 
have  to  change  the  way  I  dispose  of  some  roofing  materials.  When 
the  clarification  was  published,  it  included  the  following  statement, 
and  I  quote:  "Because  these  standards  impose  no  adverse  economic 
impacts,  a  regulatory  flexibility  analysis  has  not  been  conducted." 

The  Regulatory  Flexibility  Act  was  intended,  as  I  understand  it, 
to  prevent  such  excesses.  Unfortunately,  I  have  no  recourse  if  an 
agency  arrives  at  absurd  economic  impact  conclusions  or  proceeds 
with  rules  even  after  concluding  on  its  own  that  there  is  no  benefit. 
That  is  why  the  Regulatory  Flexibility  Amendments  Act,  H.R.  830, 
would  be  so  helpful  to  me  and  other  small  business  owners  and 
that  is  why  I  am  so  appreciative  of  having  the  chance  to  be  here 
today. 

Mr.  Chairman,  I  ask  that  my  written  statement  be  included  in 
the  record,  and  I  would  like  to  point  out  to  the  committee  that  it 
contains  an  Excessive  Government  Regulation  Survey  done  earlier 
this  year  by  my  association.  I  hope  this  information  is  helpful,  and 
I  would  be  happy  to  answer  any  of  your  questions. 

[Mr.  Lawson's  statement,  with  attachments,  may  be  found  in  the 
appendix.] 

Chairman  LaFalce.  Thank  you  very,  very  much. 

Our  next  witness  will  be  Mr.  William  Busker  appearing  on 
behalf  of  the  American  Trucking  Association. 
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TESTIMONY  OF  WILLIAM  S.  BUSKER,  SENIOR  VICE  PRESIDENT 
FOR  LAW  AND  FINANCE,  AND  GENERAL  COUNSEL  AND  CHIEF 
FINANCIAL  OFFICER,  THE  AMERICAN  TRUCKING  ASSOCIA- 
TIONS, INC. 

Mr.  Busker.  Mr.  Chairman  and  members  of  the  committee,  my 
name  is  WilUam  Busker.  I  am  senior  vice  president  for  law  and  fi- 
nance of  the  American  Trucking  Association,  the  national  trade  as- 
sociation of  the  trucking  industry. 

ATA  represents  over  30,000  motor  carriers  of  all  types;  for  hire 
and  private,  regulated  and  exempt,  through  its  national  organiza- 
tion and  its  51  affiliated  State  trucking  associations  and  confer- 
ences. 

I  appreciate  this  opportunity  to  present  the  trucking  industry's 
views  of  the  Regulatory  Flexibility  Act  to  this  committee.  ATA  sup- 
ports the  effectiveness  of  the  act  by  amending  it  to  permit  judicial 
review  of  the  agency's  compliance  with  the  act  along  with  other 
improvements. 

I  would  like  to  begin  by  applauding  Chairman  LaFalce,  Mrs. 
Meyers,  Mr.  Ewing,  and  other  members  of  the  committee  for  the 
leadership  they  have  demonstrated  in  the  congressional  effort  to 
improve  the  RFA.  Our  members  appreciate  your  recognition  that 
the  time  has  come  for  this  much-needed  reform. 

Before  I  address  more  specifically  the  need  for  changes  to  the 
act,  I  want  to  outline  briefly  the  importance  of  the  trucking  indus- 
try to  the  American  economy  and  illustrate  why  changes  here  are 
important  to  our  industry. 

We  are  an  industry  comprised  of  small  businesses.  Of  the  265,000 
motor  carriers  in  the  United  States,  88  percent  are  small  business- 
es as  defined  by  the  Small  Business  Administration,  and  54  percent 
of  all  motor  carriers  operate  six  or  fewer  trucks. 

The  trucking  industry,  as  a  whole,  earns  some  $278  billion  in 
annual  gross  freight  revenues  and  is  responsible  for  almost  5  per- 
cent of  our  gross  domestic  product. 

The  trucking  industry  employs  7.8  million  Americans,  and  1  out 
of  every  12  workers  in  the  private  sector  works  in  the  trucking  in- 
dustry. 

Enhancing  productivity  of  all  truckers,  but  especially  small  busi- 
nessmen and  women  through  the  elimination  of  overregulation, 
thus,  is  a  key  objective  of  our  industry. 

The  trucking  industry  pays  an  enormous  hidden  tax  as  a  result 
of  unnecessary,  burdensome  Government  regulations.  The  burden 
is  particularly  heavy  for  the  industry's  many,  many  small  business- 
es. According  to  ATA  estimates,  Government  regulation  costs  the 
trucking  industry  more  than  $30  billion  a  year.  Existing  mandates 
and  rulemakings  under  consideration  could  easily  push  that  total 
to  $75  billion  by  the  year  2000.  While  much  of  this  cost  is  for  bene- 
ficial regulation,  too  large  a  portion  of  it  is  the  result  of  unneces- 
sary paperwork  and  overlapping  Government  agencies  regulating 
the  same  thing,  and  other  burdens. 

Let  me  give  you  three  examples  of  overregulation  in  our  indus- 
try. The  U.S.  Department  of  Transportation  currently  requires 
trucking  companies  to  randomly  test  50  percent  of  their  drivers  for 
evidence  of  drug  use.  Yet,  a  recent  survey  shows  that  there  is  no 
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significant  difference  in  the  rate  of  drivers  testing  positive  at  a  50- 
percent  or  a  25-percent  random  testing  rate. 

The  dot's  regulations  for  its  own  employees,  including  air  traf- 
fic controllers,  currently  require  random  testing  at  the  25  percent 
rate.  Reducing  the  rate  to  25  percent  would  save  the  trucking  in- 
dustry, particularly  its  small  businesses,  about  $109  million  per 
year  without  having  a  negative  impact  on  safety.  Since  the  savings 
will  not  affect  safety,  these  moneys  could  be  used  more  productive- 
ly to  create  and  preserve  jobs. 

Second  example.  The  Environmental  Protection  Agency's  spill  re- 
porting requirements  under  Superfund  require  companies  to  report 
any  spill  of  antifreeze  as  low  as  a  pint,  to  Federal,  State,  and  local 
agencies.  A  telephone  report  must  be  made  immediately  and  a 
written  report  must  be  filed  within  30  days.  These  multiple  report- 
ing requirements  are  totally  unnecessary. 

Antifreeze  is  a  very  low-risk  chemical  found  in  every  motor  vehi- 
cle and  every  household.  Every  time  a  vehicle  radiator  overheats  or 
a  hose  breaks,  a  motor  carrier  has  to  call  the  spill  into  three  differ- 
ent agencies  and  file  three  different  follow-up  reports.  Treating 
antifreeze  like  arsenic  imposes  unnecessary  and  costly  reporting  re- 
quirements on  small  businesses.  That  is  obvious. 

Frequently,  these  heavy  regulatory  burdens  are  imposed  on 
small  businesses  without  an  adequate  analysis  of  the  impact  as  re- 
quired by  the  Regulatory  Flexibility  Act.  Here  is  one  clear  exam- 
ple: 

The  Clean  Water  Act  requires  EPA  to  establish  permit  applica- 
tion requirements  for  storm  water  discharges  associated  with  in- 
dustrial activity,  including  trucking.  As  part  of  its  rulemaking, 
EPA  asserted  that  its  storm  water  runoff  rule  would  not,  I  stress 
not,  have  a  significant  impact  on  a  substantial  number  of  small 
businesses.  Accordingly,  EPA  did  not  perform  a  regulatory  flexibil- 
ity analysis.  In  fact,  the  storm  water  regulations  have  had  an  enor- 
mous impact  on  small  businesses. 

Despite  EPA  estimates  that  the  average  cost  to  industrial  dis- 
chargers would  range  from  $17  to  $1,000  per  facility,  we  know  of 
companies  that  have  already  spent  more  than  $100,000  attempting 
to  comply.  It  is  now  clear  that  EPA  seriously  underestimated  the 
costs  of  the  program.  We  think  if  a  regulatory  analysis  had  been 
performed,  the  results  would  have  been  different. 

ATA  is  concerned  that  regulators  are  not  sufficiently  analyzing 
the  impact  of  their  rules  on  small  business.  We  believe  that  the 
Regulatory  Flexibility  Act  could  be  more  of  a  force  than  it  current- 
ly is  in  encouraging  regulators  to  pay  more  attention  to  the  costs  of 
regulation  on  small  business. 

As  you  know,  Congress  passed  the  act  to  require  agencies  to  con- 
sider the  effect  of  their  regulation  on  small  businesses.  Under  the 
act,  agencies  must  also  address  alternatives  to  the  proposed  rule 
which  minimize  significant  economic  impact  on  small  businesses. 
As  I  mentioned,  it  has  been  ATA's  experience  that  agencies  fre- 
quently do  not  give  the  act's  mandate  the  attention  it  requires.  One 
reason  may  be  the  provision  of  the  act  that  bans  judicial  review  of 
agency  compliance.  Without  the  possibility  of  judicial  scrutiny, 
agencies  have  less  incentive  to  fully  comply  with  the  act's  require- 
ments. 
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One  of  the  amendments  proposed  in  H.R.  830  currently  being 
considered  by  this  committee  would  repeal  the  act's  ban  on  judicial 
review.  ATA  fully  supports  this  amendment.  Judicial  review  would 
encourage  agencies  to  conform  with  the  act's  requirements,  and  it 
will  give  the  businesses  the  ability  to  challenge  erroneous  or  mis- 
guided agency  conclusions  about  regulatory  consequences. 

Another  amendment  proposed  in  H.R.  830  would  require  agen- 
cies to  consider  the  indirect  effects,  as  well  as  the  direct  effects  of 
regulations.  Often,  the  indirect  costs  of  regulation  are  substantial. 
For  example,  about  40  percent  of  the  costs  associated  with  drug 
testing  are  indirect  costs,  such  as  labor  and  recordkeeping.  The 
impact  on  small  businesses  of  indirect  costs  should  be  considered 
by  an  agency  in  evaluating  a  rule's  impact. 

We  suggest  you  also  consider  an  amendment  to  strengthen  the 
provisions  of  section  609,  which  is  entitled,  Procedures  for  Gather- 
ing Comments.  That  section  requires  notifying  small  businesses 
and  seeking  comments  on  a  rule  only  when  an  agency  determines 
that  the  rule  will  have  a  significant  economic  impact  on  small  busi- 
nesses. However,  it  is  important  for  small  businesses  to  be  notified 
and  have  the  opportunity  to  comment  when  the  agency  asserts  that 
there  is  no  economic  impact.  If  that  assertion  is  incorrect,  the  con- 
sequences for  small  businesses  can  be  severe,  as  in  the  example  of 
storm  water  permits  that  I  mentioned  earlier.  Thus,  small  business 
should  be  made  aware  of  such  regulations  according  to  the  provi- 
sions of  section  609  in  all  cases,  so  that  they  may  have  the  opportu- 
nity to  present  contrary  views  for  the  agency's  consideration  in  a 
timely  way. 

I  am  submitting  for  the  record  proposed  language  that  would  ac- 
complish this  change. 

Thank  you  again  for  giving  the  trucking  industry  the  opportuni- 
ty to  present  the  concerns  of  its  many  small  trucking  companies 
that  will  be  aided  by  changes  to  the  Regulatory  Flexibility  Act. 
Thank  you. 

[Mr.  Busker's  statement,  with  attachment,  may  be  found  in  the 
appendix.] 

Chairman  LaFalce.  Thank  you,  Mr.  Busker.  We  will  very  seri- 
ously consider  your  recommended  changes  to  section  609. 

Mr.  Busker.  Thank  you. 

Chairman  LaFalce.  Our  final  witness,  Mr.  Leo  McDonough, 
president  of  the  Pennsylvania  Small  Business  United,  but  he  is  tes- 
tifying today  on  behalf  of  the  National  Small  Business  United. 

TESTIMONY  OF  LEO  MCDONOUGH,  PRESIDENT,  TEC/PENNSYL- 
VANIA SMALL  BUSINESS  UNITED,  ON  BEHALF  OF  NATIONAL 
SMALL  BUSINESS  UNITED 

Mr.  McDonough.  TEC  Small  Business  United  is  a  member  of  the 
organization  National  Small  Business  United  where  I  serve  on  the 
board  of  trustees.  I  am  proud  to  be  representing  National  Small 
Business  United  at  today's  hearing. 

I  would  first  like  to  take  this  opportunity  to  thank  the  committee 
for  holding  the  hearing  and  for  being  so  helpful  in  continuing  the 
search  for  solutions  to  the  wide  range  problems  of  small  business. 
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I  would  also  like  to  submit  my  report  into  the  record,  and  I 
would  like  to  sort  of  ad-lib  a  little  bit,  if  I  may. 

I  would  like  to  go  back  into  the  history  of  this  a  little  bit,  having 
been  old  enough  to  have  been  here  when  it  happened. 

In  1976,  the  Washington  presentation  group,  which  was  com- 
posed of  S.  Bane  from  New  England,  my  organization,  smaller 
manufacturers  in  Pittsburgh,  a  group  from  Wisconsin,  and  a  group 
from  Cleveland,  Ohio,  introduced  into  our  May  presentation  that 
year,  the  idea  that  the  SBA  should  have  an  Office  of  Advocacy,  and 
the  reason  for  this  was  to  have  somebody  representing  small  busi- 
ness and  all  the  different  departments  of  the  Government  to  pro- 
tect small  business  from  some  of  the  things  that  were  happening  to 
us  at  that  time. 

The  bill  was  such  a  good  idea  that  it  was  first  talked  about  in 
May,  it  was  passed,  and  there  was  a  Chief  Counsel  for  Advocacy 
named  by  September,  which  has  to  be  some  sort  of  a  record  in 
Washington  for  getting  something  done. 

The  problem  with  it  was  that  SBA  then  took  one  of  their,  I  will 
use  the  word  "bureaucrats,"  and  named  him  Chief  Counsel  of  Ad- 
vocacy. What  we  had  wanted  was  an  independent  voice  who  was 
going  to  speak  up  for  small  business  and  all  the  different  depart- 
ments and  represent  us.  What  we  got  was  somebody  from  the  de- 
partment of  the  SBA  who  was  immediately  sent  on  the  road  to 
help  get  the  President  reelected,  which  wasn't  anything  near  what 
we  wanted  in  the  Office  of  Advocacy.  So,  we  went  back  to  the 
Senate  Small  Business  Committee,  that  had  oversight,  and  we 
screamed  and  complained,  and  they  put  some  teeth  into  the  bill, 
and  the  result  was  that  the  next  Chief  Counsel  for  Advocacy  was 
Milt  Stewart,  who  has  to  be  a  household  name  for  anybody  who 
knows  anything  about  small  business.  After  that,  Frank  Swain, 
and  after  that,  Tom  Kerester. 

The  reason  I  am  going  into  this  is  because  once  the  Office  of  Ad- 
vocacy was  established,  then  we  needed  Reg-Flex.  We  needed  some- 
thing with  teeth  in  it  that  the  Office  of  Advocacy  could  enforce, 
and  they  could  enforce  through  their  different  people  who  were  to 
be  put  in  these  different  departments  to  see  that  things  were  done, 
and  done  to  protect  small  business. 

But  the  teeth  aren't  there.  As  a  result,  the  bill  isn't  working  as 
well  as  it  should.  There  is  no  question  it  is  a  great  idea.  There  is  no 
question  that  some  good  has  been  done,  but  there  is  also  no  ques- 
tion whatsoever  that  it  needs  more  teeth  than  it  has  today. 

That  is  what  I  am  asking  for.  Rather  than  go  through  and  repeat 
all  of  the  paragraphs  and  everything  else  that  my  predecessors 
have  said  here,  I  can  tell  you  that  as  the  person  who  sat  as  the 
Chair  for  the  regulation  and  paperwork  at  the  1980  White  House 
Conference,  this  was  a  very  top  issue,  and  again,  it  was  passed  very 
quickly.  It  was  one  of  the  top  issues  of  the  White  House  Confer- 
ence, and  it  was  passed  in  1980.  So,  there  again,  two  good  ideas 
that  needed  to  be  passed  and  were  passed  immediately. 

But  they  have  to  be  reviewed  once  in  a  while,  just  like  the  Office 
of  Advocacy  had  to  be  reinvestigated  and  looked  into.  That  is,  I 
think,  where  we  are  with  the  Reg-Flex,  and  I  think  that  this  com- 
mittee bringing  it  up,  putting  a  spot  light  on  it,  and  bringing  the 
President  into  it  will  do  an  awful  lot  to  correct  the  ills. 
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Rather  than  beat  your  ears  any  more  about  that,  I  only  repeat 
that  NSBU  and  Arthur  Andersen  did  a  survey  in  June  1993.  Reg- 
Flex  came  in  third,  only  after  the  recession  and  health  care  as  far 
as  problems  for  small  business  today.  Thank  you  very  much. 

[Mr.  McDonough's  statement  may  be  found  in  the  appendix.] 

Chairman  LaFalce.  Thank  you  very  much. 

Mr.  Skelton.  Mr.  Chairman,  may  I  ask  unanimous  consent  that 
my  statement  be  included  in  the  record. 

Chairman  LaFalce.  Without  objection,  so  ordered. 

[Mr.  Skelton's  statement  may  be  found  in  the  appendix.] 

Chairman  LaFalce.  Ms.  Freedman,  first  of  all,  how  long  have 
you  been  within  the  Office  of  Advocacy? 

Ms.  FitEEDMAN.  I  started  there  under  Milt  Stewart  in  1979, 
served  consecutively  for  12  years,  left  for  about  a  year-and-a-half, 
and  have  been  back  since  February. 

Chairman  LaFalce.  Welcome  back. 

Ms.  Freedman.  Thank  you.  It  is  good  to  be  back. 

Chairman  LaFalce.  You  discussed  the  response  of  two  agencies, 
EPA  and  IRS,  plus  and  minus.  What  about  the  other  agencies?  Do 
you  handle  from  the  Office  of  the  Chief  Counsel  right  now  a  score 
card,  some  type  of  report  of  evaluating  the  responsiveness  or  lack 
of  responsiveness  of  the  different  agencies,  to  your  knowledge?  I 
know  you  have  only  been  back  since  February. 

Ms.  Freedman.  Well,  we  do  have  a  record  of  the  number  of  times 
that  we  contact  agencies  and  what  they  do.  One  of  the  reasons  why 
that  is  limited,  as  was  raised  today,  is  because  there  is  both  sub- 
stantive compliance  with  the  Regulatory  Flexibility  Act  and  a  sort 
of  procedural  compliance  with  the  act.  I  would  say  that  we  have 
been  really  good  at  getting  procedural  compliance.  In  some  cases  it 
is  agencies  going  through  the  motions  of  complying,  but  they  do, 
and  in  a  lot  of  agencies,  it  is  a  sincere  compliance. 

On  the  issue 

Chairman  LaFalce.  If  we  wanted  a  human  rights  report  from 
the  State  Department,  we  would  have  to  say  name  names  and  tell 
us  which  are  the  good  countries  and  which  are  the  bad  countries. 

Ms.  Freedman.  We  do  report  on  the  act  annually,  and  we  do 
point  out  some  agencies  which  are  not  good  and  ones  that  are 
doing  a  better  job. 

Chairman  LaFalce.  When  was  the  most  recent  report? 

Ms.  Freedman.  In  time  for  this  hearing,  I  have  to  admit.  It  was 
just  released. 

Chairman  LaFalce.  Pardon? 

Ms.  Freedman.  Knowing  that  the  hearing  was  coming  up,  it  was 
just  released. 

Chairman  LaFalce.  Today? 

Ms.  Freedman.  It  was  2  days  ago,  I  think,  to  be  honest.  I  will  be 
happy  to  provide  copies  to  each  Member. 

Chairman  LaFalce.  I  think  that  would  be  a  good  idea. 

[The  information  may  be  found  in  the  appendix.] 

Chairman  LaFalce.  Now,  give  me  some  of  the  good  agencies, 
some  of  the  bad  agencies.  What  are  they  doing  that  is  good,  what 
are  they  doing  that  is  bad? 

Ms.  Freedman.  Well,  I  will  start  with  EPA  as  an  example  of  a 
good  agency.  One,  because  they  have  done  yeoman's  work  in  draft- 
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ing  guidelines  for  all  the  rule  writers  in  EPA  about  what  they 
should  do  to  comply  with  the  act,  and  they  worked  a  long  time  on 
this.  They  consulted  with  us  and  really  have  a  very  sound  docu- 
ment on  what  they  should  do  to  do  the  proper  kind  of  analysis,  and 
they  have  put  it  in  place  with  the  people  who  can  implement  it. 

EPA  has  done  a  good  job  in  doing  these  guidelines.  If  you  talk  to 
small  business  people,  obviously  EPA  is  one  of  those  agencies  that 
imposes  the  most  onerous  regulations.  So,  the  fact  that  they  are 
making  a  sincere  attempt  to  comply  is  very  important. 

Another  agency  which  does  a  real  good  job  is  the  SEC.  They  have 
regularly  targeted  small  businesses  as  beneficiaries  of  SEC  rule- 
makings. 

Among  the  agencies  that  do  the  worst  job,  one  is  the  IRS,  and 
they  do  the  worst  job  because  they  don't  do  anything  with  the  Reg- 
ulatory Flexibility  Act. 

Chairman  LaFalce.  All  right.  I  am  looking  at  page  15  of  your 
report.  Agencies  Recalcitrant  in  Complying  With  the  RFA,  Treas- 
ury, IRS,  let's  see.  Agriculture,  Marketing  Service, — that  is  all  you 
tick  off. 

Ms.  Freedman.  There  is  a  supplement  that  does  talk  about  the 
individual  rulemakings  at  all  agencies  that  we  file. 

Chairman  LaFalce.  Have  you  given  us  the  supplement? 

Ms.  Freedman.  It  was  attached  to  the  report  that  was  sent  up. 

Chairman  LaFalce.  What  page  is  that? 

Ms.  Freedman.  It  is  stapled  together  separately,  but  it  was  at- 
tached and  sent  up. 

Chairman  LaFalce.  Give  me  an  opportunity  to  get  it. 

Ms.  Freedman.  Do  I  have  a  copy  of  it  here,  if  you  don't  have  it? 

Chairman  LaFalce.  The  regulatory  flexibility  report  selected 
comment  letters,  appendix  19 

Ms.  Freedman.  Yes,  sir. 

Chairman  LaFalce.  That  is  it? 

Ms.  Freedman.  Yes,  sir. 

Chairman  LaFalce.  What  does  this  purport  to  be?  Letters  that 
have  been  sent  from  the  Office  of  Advocacy,  the  date  of  the  letter? 

Ms.  Freedman.  Right.  Discussing  compliance,  raising  issues  of 
compliance  with  the  agencies. 

Chairman  LaFalce.  When  you  say,  raising  issues  of  compliance, 
does  that  mean  complaining  that  they  have  not  complied? 

Ms.  Freedman.  Yes. 

Chairman  LaFalce.  I  would  like  you  to  provide  for  me  every 
letter  sent  to  every  agency  in  the  year  1992,  OK? 

Ms.  Freedman.  Certainly. 

[The  letters  are  in  committee  files.] 

Chairman  LaFalce.  Have  you  received  responses  from  some, 
most,  or  very  few  of  these  agencies  with  respect  to  all  of  these  let- 
ters? 

Ms.  Freedman.  I  cannot  give  you  an  accurate  answer.  I  will  say 
that  we  have  received 

Chairman  LaFalce.  Well,  I  would  appreciate  your  giving  me 

Ms.  Freedman.  The  responses  also? 

Chairman  LaFalce.  Number  one,  a  list  of  the  letters  that  you 
sent  with  a  chart  showing  those  agencies  that  responded,  copies  of 
the  response,  and  those  agencies  that  have  not  responded. 
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Ms.  Freedman.  ok. 

[The  information  may  be  found  in  the  appendix.] 

Mrs.  Meyers.  I  would  Hke  to  see  that  also. 

Chairman  LaFalce.  We  will  share  everything.  Then  we  will 
decide  upon  appropriate  follow-up  after  that. 

Ms.  Freedman.  Yes,  sir. 

Chairman  LaFalce.  How  many  people  in  the  Office  of  the  Chief 
Counsel,  the  Office  of  Advocacy  spend  their  time  on  Reg-Flex? 

,Ms.  Freedman.  Approximately  10. 

Chairman  LaFalce.  Ten  out  of  how  many? 

Ms.  Freedman.  Ten  out  of  54. 

Chairman  LaFalce.  So,  about  20  percent  of  your  resources? 

Ms.  Freedman.  Yes,  sir. 

Chairman  LaFalce.  Is  that  full  time? 

Ms.  Freedman.  Yes;  full  time.  We  also  have  support  from  our 
Economic  Research  Office,  who  gives  us  information  to  use  in  com- 
menting to  the  agencies,  although  they  do  not  do  the  actual  regula- 
tory flexibility  work  with  the  agencies. 

Chairman  LaFalce.  There  has  been  no  designation  by  the  Presi- 
dent yet  of  the  new  Chief  Counsel,  has  there? 

Ms.  Freedman.  No,  sir;  there  has  not. 

Chairman  LaFalce.  Well,  we  will  wait  for  that  to  happen,  and  I 
expect  it  to  happen  shortly.  Then  we  might  want  to  get  together 
not  only  with  that  new  person  and  yourself,  but  maybe  informally 
and  at  a  public  hearing  for  the  members  of  the  Small  Business 
Committee  who  are  interested,  with  all  10  members,  plus  yourself. 
I  mean,  this  is  a  big  issue  now.  This  is  a  big,  big  issue,  and  I  am 
going  to  light  the  fire  of  the  Clinton  administration  on  this  issue,  I 
assure  you.  I  am  going  to  look  to  you  to  help  me. 

Ms.  Freedman.  I  look  forward  to  that  meeting. 

Chairman  LaFalce.  I  assure  you,  we  will  do  it.  We  will  do  it. 

Mrs.  Meyers. 

Mrs.  Meyers.  In  Mr.  Morrison's  testimony,  Ms.  Freedman,  he 
suggests  ways  in  which  0MB 's  Office  of  Information  and  Regula- 
tory Affairs  might  be  utilized  to  assist  advocacy  in  enforcing  the 
RFA.  Can  you  share  your  views  on  some  cooperative  work  with 
0MB? 

Ms.  Freedman.  Yes;  it  would  be  very  useful.  I  think  with  the  role 
of  0MB  as  reviewing  all  rules  for  their  economic  impact  on  the 
economy  as  a  whole  and  the  other  things  that  they  use  to  review, 
plus  our  looking  at  rules  for  the  impact  on  small  business,  that  we 
can  work  well  together.  I  would  think  that  the  office  of  OIRA  could 
be  very  helpful  in  enforcing  the  Regulatory  Flexibility  Act. 

Mrs.  Meyers.  Do  you  see  a  role  for  Vice  President  Gore's  nation- 
al performance  review  program  in  assisting  us  with  getting  the  ad- 
ministration's support  for  improving  the  Regulatory  Flexibility 
Act? 

Ms.  Freedman.  This  is  a  topic  that  they  are  interested  in.  They 
have  talked  to  us  about  what  the  Government  needs  to  do  in  gener- 
al to  improve  its  rulemaking.  I  think  this  is  something  that  the 
task  force  is  interested  in,  and  I  think  they  can  be  very  useful  in 
garnering  support. 
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Mrs.  Meyers.  I  would  like  to  address  a  question  to  Mr.  Lawson. 
Have  any  of  your  employees  ever  requested  to  see  one  of  those 
MSDS  sheets  that  you  are  required  to  keep  at  every  job  site? 

Mr.  Lawson.  No,  ma'am. 

Mrs.  Meyers.  They  have  never  requested  to  see  one.  Do  you  have 
them  there  available,  just  in  case  someone  needs  one,  but  you  have 
never  had  a  single  request? 

Mr.  Lawson.  That  is  correct.  We  must  train  our  employees,  and 
we  have  a  file  cabinet  in  the  workshop  for  all  the  MSDS  sheets.  A 
book  of  MSDS  sheets  like  the  one  I  have  here  is  also  placed  in 
every  vehicle  we  own,  and  we  place  these  MSDS  sheets  in  every  job 
site  box  on  the  roof.  OSHA  considers  our  work  site  not  just  to  be 
the  roof  we  are  working  on,  but  also  where  our  equipment  is 
placed.  So,  we  must  keep  two  of  these  books,  minimum,  at  each  job 
site,  plus  the  ones  we  keep  in  our  office. 

Mrs.  Meyers.  When  you  do  your  training  for  people,  do  you  do  it 
when  they  first  come  to  you,  and  you  hire  them,  and  then  you  set 
up  a  training  session,  or  do  you  do  it  just  before  they  go  on  the  job, 
or  is  it  done  on  the  job  site? 

Mr.  Lawson.  Actually,  it  is  done  on  all  three  occasions.  We  have 
a  training  period  for  all  new  employees  before  they  enter  into  the 
workplace  where  they  are  instructed  in  the  basic  safety  training  of 
the  roofing  industry.  They  are  instructed  on  the  MSDS  sheets  and 
what  they  are. 

We  have  weekly  tool  box  talks  on  the  jobs  with  all  of  the  employ- 
ees. We  have  quarterly  safety  meetings  with  all  employees  in  our 
office.  Frankly,  the  task  of  just  keeping  our  skilled  employees  is 
difficult  enough  without  being  further  complicated  by  these  very 
onerous  training  requirements. 

Mrs.  Meyers.  Thank  you.  I  have  one  final  question  I  would  like 
to  ask  Mr.  Morrison. 

The  Kansas  bankers  were  in  town  yesterday  for  their  annual 
meeting  here  on  the  Hill,  and  we  had  two  of  the  directors  of  the 
association  at  the  meeting  this  morning.  Have  you  made  any  con- 
tact with  banking  groups  to  try  to  get  any  of  them  involved  in  your 
coalition?  Because  the  number  one  issue  that  they  were  all  talking 
about  is  the  tremendous  cost  and  the  discouraging  atmosphere  to 
the  consumer  of  banking  services.  With  all  of  the  regulations  set 
up,  no  matter  what  banking  service  they  require,  they  have  to  give 
them  many,  many  pieces  of  paper,  ask  the  consumer  to  read  them 
and  sign  them. 

Some  of  this  is  probably  very  good  and  important,  but  I  would 
like  to  have  somebody  evaluate  all  of  it.  One  of  the  bankers  from  a 
very  small  community  in  Kansas  said  that  the  average  home  loan 
in  his  little  community  of  500  to  1,000  was  probably  $10,000  to 
$20,000,  and  yet  we  had  to  go  through  all  of  the  same  steps  and 
paperwork  as  someone  who  was  borrowing  a  quarter  of  a  million 
dollars.  He  said  it  is  burdensome  and  discouraging  to  the  con- 
sumer. Have  you  made  any  attempt  to  involve  bankers? 

Mr.  Morrison.  I  think  you  are  making  a  very  good  suggestion, 
Mrs.  Meyers.  I  have  discussed  this  with  the  Independent  Bankers 
Association,  which  tends  to  represent  the  smaller  bankers.  From 
what  you  are  saying,  it  seems  as  though  perhaps  the  American 
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Banking  Association,   which   represents  a  much  larger  group  of 
banks,  might  be  worth  talking  to  as  well. 

Bankers  actually  were  one  of  the  groups  that  were  very  involved 
in  the  original  passage  of  this  in  1979  and  1980  because  of  just 
what  you  are  talking  about. 

Mrs.  Meyers.  Thank  you.  Thank  you,  Mr.  Chairman. 

Chairman  LaFalce.  Any  questions?  Mr.  Skelton. 

Mr.  Skelton.  Mr.  Chairman,  I  direct  my  questions  to  Ms.  Freed- 
man. 

In  your  statement  you  have  a  section,  lack  of  judicial  review,  and 
my  recollection  is  that,  though  it  has  been  a  few  years  ago,  that 
was  one  of  the  prices  we  had  to  pay  to  get  this  legislation  passed. 
Does  that  ring  a  bell  with  you? 

Ms.  Freedman.  Yes;  it  does. 

Mr.  Skelton.  How  about  you,  Mr.  Morrison? 

Mr.  Morrison.  Yes. 

Mr.  Skelton.  You  were  there.  How  has  that  hindered  your  work, 
Ms.  Freedman? 

Ms.  Freedman.  There  is  just  no  recourse  when  agencies  don't 
comply.  The  biggest  tool  the  Office  of  Advocacy  has  under  the  Reg- 
ulatory Flexibility  Act  is  one  that  gives  us  a  reason  to  go  to  agen- 
cies and  ask  them  to  change  the  regulations.  It  gives  us  a  foot  in 
the  door,  if  you  will.  Then  we  have  to  rely,  basically,  on  our  powers 
of  persuasion  to  convince  agencies  that  this  is  something  that  they 
should  look  at;  that  compliance  with  the  Regulatory  Flexibility  Act 
is  something  the  law  requires,  and  it  also  leads  them  to  better  rule- 
making. 

I  think  where  we  have  had  the  most  success  is  where  we  can  tie 
those  two  issues  together,  that  not  only  is  it  helpful  to  small  busi- 
ness, but  the  agency  benefits  by  issuing  a  good  rule  and  one  that  is 
easier  to  comply  with,  and  one  that,  because  it  has  been  issued  in  a 
way  that  consults  with  other  people,  that  businesses  are  more  will- 
ing to  comply  with  the  regulation.  So,  the  way  it  has  been  handled 
is  by  our  power  of  persuasion.  But  there  is  no  enforcement  mecha- 
nism to  make  sure  that  agencies  do  what  the  law  requires. 

Mr.  Skelton.  Well,  my  recollection  is  that  there  was  a  fear  of  a 
flood  of  litigation  on  this  issue.  But  would  it  be  of  help  to  you  and 
to  the  whole  process  if  there  were  a  provision  enacted  into  law  for 
judicial  review? 

Ms.  Freedman.  One  of  the  things  that  I  don't  hear  being  asked 
for  in  terms  of  judicial  review  is  interim  review.  For  example,  envi- 
ronmental impact  statements  have  that  kind  of  review.  Under  in- 
terim review,  if  somebody  complains  about  the  Regulatory  Flexibil- 
ity Act  not  working,  he  or  she  could  hold  up  the  rulemaking  while 
litigating  the  adequacy  of  agency  compliance  with  the  RFA.  That  is 
not  the  kind  of  review  that  I  think  is  anticipated  by  changing  the 
Regulatory  Flexibility  Act  to  provide  for  judicial  review.  So,  I  think 
the  problem  of  litigation  tying  up  rulemaking  is  not  as  great  as 
was  feared. 

The  judicial  review  that  is  anticipated  is  review  of  a  final  rule, 
and,  as  you  heard  testimony  today,  I  think  from  Congressman 
Ewing,  lawsuits  are  expensive,  and  I  don't  think  frivolous  claims 
will  be  brought. 

Mr.  Skelton.  Thank  you. 
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Mr.  Morrison.  There  is  another  element,  too,  if  I  may  note  it, 
which  was  in  Mr.  Ewing's  statement,  which  was  that  while  there 
may  be  a  flurry  of  lawsuits  at  the  point  that  judicial  review  is  per- 
mitted, the  administrative  law  bar  would  very  quickly  understand 
what  the  new  limits  are,  and  I  think  those  cases  would  die  down 
very  rapidly,  because  the  agencies  would  understand  exactly  how 
far  the  courts  would  let  them  go  and  so  would  the  plaintiffs,  and  I 
think  that  you  would  then  see  the  lawsuits  diminish  very  substan- 
tially, very  quickly. 

Chairman  LaFalce.  It  is  one  thing  just  to  call  for  a  repeal  of 
that  provision  of  the  Reg-Flex  law  which  specifically  prohibits  judi- 
cial review;  it  is  another  thing  to  have  some  guidance  so  that  you 
wouldn't  have  the  fear  of  a  shotgun  approach  to  the  judiciary. 

Is  there  anything  that  we  might  be  able  to  do  to  give  guidance? 
For  example,  say  that  lack  of  procedural  compliance  is  presump- 
tive evidence  of  unreasonableness  under  the  Administrative  Proce- 
dure Act,  which  is  inherently  unreasonable.  There  were  four  points 
that  somebody  made — I  forgot  them;  was  it  Mr.  Morrison  or  Mr. 
Isakowitz — where  there  is  blatant  disregard.  Who  made  that?  You, 
Mr.  Morrison? 

Mr.  Morrison.  Yes. 

Chairman  LaFalce.  What  were  those  instances?  Can  we  spell 
out  the  instances? 

Mr.  Morrison.  First  was  that  the  agency  completely  omitted  any 
reference  to  the  Reg-Flex  Act  in  its  rule;  the  second  one  was  an  as- 
sertion that  there  was  a  lack  of  impact,  but  no  reasoning  provided 
for  that  assertion;  the  third  was  when  the  agency  claimed  that  the 
entire  agency  was  exempt  from  the  RFA;  and  the  fourth  was  when 
an  agency  issued  a  rule  which  they  acknowledged  had  an  impact 
on  small  businesses,  but  they  didn't  accompany  that  with  any  ef- 
forts to  lessen  the  impact  or  any  explanation  for  why  the  impact 
could  not  be  lessened. 

Chairman  LaFalce.  Well,  we  will  have  to  explore  that.  I  have 
some  time  constraints. 

Mr.  Torkildsen,  do  you  have  any  questions? 

Mr.  Torkildsen.  Thank  you,  Mr.  Chairman.  Thank  you  for  hold- 
ing this  hearing.  This  is  the  essence  of  what  I  think  the  Small 
Business  Committee  should  be  looking  into,  and  I  thank  the  wit- 
nesses for  their  testimony. 

One  of  the  examples,  Mr.  Busker,  that  you  raised  about  the  spill 
reporting  requirements,  let's  say  that  a  trucker  didn't  report  that 
one  pint  spill  to  the  EPA.  Would  that  trucker  be  subject  to  a  fine 
or  some  penalty? 

Mr.  Busker.  Yes;  there  are  fines  for  noncompliance. 

Mr.  Torkildsen.  Do  you  know  what  the  range  would  be  for  that 
sort  of  thing? 

Mr.  Busker.  It  would  not  be  particularly  large,  at  least  in  the 
first  instance.  I  don't  know  the  exact  amount,  but  I  can  find  it  out 
if  it  is  important. 

Mr.  Torkildsen.  I  would  appreciate  that,  because  I  would  just 
like  to  have  a  relative  idea  of  what  the  penalty  is  there. 

[The  information  was  not  received.] 

Mr.  Torkildsen.  Just  a  general  comment;  prior  to  being  elected 
to  Congress  I  served  as  commissioner  of  labor  and  industries  for 
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the  Commonwealth  of  Massachusetts,  and  I  learned  firsthand  there 
that  regulators  can  benefit  greatly  by  bringing  members  of  the 
business  community  in  early  on.  It  doesn't  mean  you  are  always 
going  to  agree  with  something,  but  my  experience  was  that  you  can 
answer  a  lot  of  questions  early  on.  Sometimes  you  can  take  out  reg- 
ulation that  really  doesn't  have  any  benefit  to  it  if  you  bring  in  the 
people  who  will  have  to  comply  with  those  regulations  early  in  the 
process  to  understand  their  perspective.  You  can  save  a  lot  of 
money,  which  the  private  sector  certainly  can  better  use  elsewhere, 
but  it  really  is  to  the  benefit  of  the  people  making  the  regulations 
to  bring  in  the  business  community  and  anyone  who  is  going  to  be 
affected  by  those  regulations  early  on. 

So,  I  would  strongly  second  the  comments  that  were  made  about 
strengthening  section  609.  The  earlier  and  the  broader  the  input,  I 
think  the  more  positive  the  net  regulations  are  going  to  be.  It 
doesn't  mean  everybody  is  always  going  to  agree,  but  if  everyone 
has  a  chance  to  comment  on  them,  they  will  be  stronger  and  more 
likely  to  be  enforced  if  the  people  who  are  going  to  have  to  comply 
with  them  have  been  brought  in  early  to  the  regulatory  process. 

Mr.  Busker.  I  absolutely  agree  with  that. 

Mr.  ToRKiLDSEN.  Thank  you,  Mr.  Chairman. 

Chairman  LaFalce.  Mr.  Bilbray,  did  you  have  any  questions? 
Mr.  Klink. 

Mr.  Klink.  No. 

Chairman  LaFalce.  I  want  to  thank  the  panel  very  much.  There 
are  many  more  questions  I  would  like  to  ask  of  each  and  every  one 
of  you,  but  Mrs.  Clinton  will  be  coming  shortly;  we  want  to  prepare 
for  that.  I  assure  you  that  we  will  be  pursuing  this  aggressively. 

I  am  going  to  ask  the  members  of  this  panel,  if  they  have  any 
instances  over  the  past  12  years,  since  1980,  that  they  think  are  es- 
pecially egregious  examples  of  how  agencies  have  failed  to  comply 
or  inadequately  complied  with  Reg-Flex,  to  supply  this  to  me,  and  I 
would  like  them  to  do  this  for  each  and  every  Federal  agency  to 
which  Reg-Flex  applies  to.  I  would  like  this,  let's  say,  by  Labor 
Day,  something  that  could  provide  an  agenda  for  me  to  sit  down 
with  the  Secretaries  of  the  different  agencies  and  discuss. 

[The  information  was  not  received.] 

Chairman  LaFalce.  Also,  I  have  your  1992  report.  Is  there  any 
compilation  of  the  reports  that  have  been  issued  since  the  1980 
report? 

Ms.  Freedman.  Yes,  sir.  Each  report  is  separate. 

Chairman  LaFalce.  Is  separate  and  distinct? 

Ms.  Freedman.  Yes,  sir. 

Chairman  LaFalce.  Are  there  patterns  that  can  be  discerned 
from  this? 

Ms.  Freedman.  I  think  we  have  touched  on  the  patterns  that  can 
be  discerned  today.  One  of  the  big  changes  was  in  the  Department 
of  Defense  when 

Chairman  LaFalce.  Well,  I  am  going  to  ask  the  GAO  to  sit  down 
with  you  and  review  your  dozen  or  so  annual  reports,  and  perhaps 
we  will  ask  GAO  to  come  up  with  their  evaluation  then  of  each 
agency's  compliance  using  that  as  a  starting  point,  a  springboard 
for  the  report. 

Mrs.  Meyers.  Mr.  Chairman. 
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Chairman  LaFalce.  Yes. 

Mrs.  Meyers.  I  am  wondering,  too,  if  there  are  any  guidelines  for 
comphance  by  the  agencies.  In  other  words,  have  you  or  OMB  ever 
drafted  any  guideUnes  for  compliance  by  agencies  so  that  they 
know  what  they  are  expected  to  do? 

Ms.  Freedman.  We  did  issue  a  very  basic  sort  of  parameter  on 
the  Regulatory  Flexibility  Act,  and  sent  it  to  all  the  agencies,  and 
have  been  around  to  discuss  with  agencies  what  they  need  to  do  to 
comply. 

Chairman  LaFalce.  When  was  that? 

Ms.  Freedman.  It  is  continuous.  When  we  find  a  new  person  in 
charge  of  regulatory  flexibility  compliance  within  an  agency 
we 

Chairman  LaFalce.  When  was  the  last  time  that  the  Office  of 
the  Chief  Counsel  conducted  a  seminar  for  the  agencies  on  compli- 
ance with  Reg-Flex,  to  your  recollection? 

Ms.  Freedman.  I  am  sorry,  I  can't  answer  that  question.  I  know 
that  we  have  participated  in  colloquiums,  interagency  regulatory 
groups  where  we  make  presentations. 

Chairman  LaFalce.  No;  this  is  something  that  the  Office  of  Ad- 
vocacy should  sponsor,  either  by  themselves  or  in  cahoots  with  the 
Small  Business  Committee  for  all  the  agencies.  A  lot  can  be  done. 

Mrs.  Meyers.  Have  we  ever  heard,  Mr.  Chairman,  on  this  com- 
mittee from  any  of  the  individuals  in  different  agencies,  maybe 
some  whom  haven't  been  so  quick  to  comply? 

Chairman  LaFalce.  We  will. 

Mrs.  Meyers.  I  think  that  would  be  an  interesting  hearing  also. 

Mr.  McDoNOUGH.  We  would  like  to  be  here. 

Chairman  LaFalce.  Thank  you.  The  committee  is  adjourned. 
Thank  you  very  much. 

[Whereupon,  at  10:35  a.m.,  the  committee  was  adjourned,  subject 
to  the  call  of  the  Chair.] 
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STATEMENT  OF  THE  HONORABLE  JOHN  J.  LaFALCE,  CHAIRMAN 
COMMITTEE  ON  SMALL  BUSINESS 

HEARING  ON  THE  REGULATORY  FLEXIBILITY  ACT 
JULY  28,  1993 

In  1980,  Congress  passed  and  President  Carter  signed  the  Regulatory  Flexibility 
Act.  This  Act  has  become  a  legislative  milestone  in  the  effort  to  reduce  the  regulatory 
burden  on  small  businesses.  Essentially,  the  Act  requires  federal  agencies  to  consider 
the  costs  that  their  regulations  impose  on  small  businesses,  and  to  minimize  those  costs. 
Today,  our  Committee  will  review  the  effectiveness  of  the  Act  and  explore  ways  that  it 
might  be  strengthened  and  its  implementation  made  more  effective. 

Our  hearing  is  very  timely.  The  Clinton  Administration  has  put  this  issue  at  the 
top  of  its  small  business  agenda.  The  new  SBA  Administrator,  Erskine  Bowles,  recently 
testified  before  this  Committee  that  it  is  a  priority  of  the  Administration  to  "get  rid  of 
the  unnecessary  paperwork  and  bureaucratic  regulations  that  inhibit  the  growth  and 
productivity  of  small  business.  Government  regulations  have  a  disproportionately 
adverse  effect  on  small  companies.  The  President  wants  to  attack  this  issue  head-on, 
and  I  am  absolutely  committed  to  doing  that." 

Furthermore,  President  Clinton  himself  stated  that  "the  Regulatory  Flexibility  Act 
has  played  an  important  role  in  many  rulemakings  by  ensuring  that  the  effects  on  small 
businesses  ...  are  considered  during  the  rulemaking  process.  However,  experience  v^th 
the  Act  suggests  that  improvements  may  be  needed  in  its  implementation  .  .  .  ."  And 
Vice  President  Gore  is  heading  up  a  National  Performance  Review,  which  is  designed 
to  improve  the  operation  of  government,  including  the  responsiveness  and  flexibility  of 
federal  regulatory  policy. 

The  Administration's  attention  to  this  issue  reflects  its  importance  to  the  small 
business  community.  When  a  government  agency  promulgates  a  regulation,  the  burden 
of  that  regulation  frequently  falls  hardest  on  small  businesses.  This  occurs  not  through 
any  malice  or  carelessness  on  the  part  of  the  federal  agency,  but  rather  because  of  the 
economies  of  scale  involved  in  complying  with  federal  regulations.  For  example,  the 
costs  of  complying  with  a  particular  regulation  for  a  large  company  -  including  staff 
time,  recordkeeping,  and  so  on  -  are  often  roughly  the  same  as  for  a  small  company. 
However,  since  the  large  company  can  spread  the  comphance  costs  over  a  larger  output, 
it  gains  a  competitive  advantage  over  the  small  company. 

This  competitive  advantage  is  rooted  not  in  the  large  company's  ability  to  produce 
a  better  product  than  the  small  company,  or  to  produce  it  more  efficiently,  or  to  sell  it 
more  effectively.  It  is  merely  a  function  of  the  relative  burden  of  complying  wdth  federal 
regulations. 

The  Regulatory  Flexibility  Act  was  designed  to  address  this  problem  by  requiring 
federal  agencies  to  consider  the  impact  of  their  regulations  on  small  businesses.    The 
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Act's  purpose  is  to  enable  small  companies  to  compete  on  the  merits  with  large 
companies  -  on  the  basis  of  price  and  quality,  efficiency,  and  innovation.  The  goal  is 
to  correct  the  potential  bias  against  small  businesses  that  is  inherent  in  the  regulatory 
process. 

When  small  businesses  have  the  chance  to  compete  on  the  merits,  there  is  no 
question  that  they  can  perform  vv^ell  -  and  in  many  cases  outperform  large  businesses. 
Over  the  past  fifteen  years,  small  business  has  in  fact  been  the  engine  of  job  growth  and 
innovation  in  an  otherwise  lethargic  economy.  During  this  time  period,  job  growth  in 
the  small  business  sector  has  outpaced  job  growth  in  large  companies  by  37  percent. 
Even  more  striking  is  that  in  the  most  recent  data  -  1988  to  1990  -  businesses  with 
fewer  than  20  employees  created  more  than  4  million  new  jobs.  This  represents  the 
entire  net  increase  in  the  nation's  employment  for  that  period. 

Small  businesses'  contribution  to  innovation  has  also  been  remarkable.  Recent 
studies  have  found  that  small  companies  introduce  more  than  tvdce  as  many  innovations 
per  employee  as  large  compaiues,  and  also  introduce  a  disproportionately  large  share 
of  the  most  significant  innovations. 

This  country's  economic  revival  may  well  depend  on  the  strength  of  the  small 
business  sector.  We  must  therefore  do  everything  we  can  to  protect  and  nurture  that 
sector.  Reducing  the  burden  of  federal  regulation  on  small  businesses  ~  through  the 
Regulatory  Flexibility  Act  and  otherwise  -  will  be  a  key  part  of  that  effort. 


Our  witnesses  at  today's  hearing  are: 

Congressman  Thomas  Ewing,  who  has  sponsored  legislation  to  amend  the  Regulatory 
Flexibility  Act; 

Ms.    Doris   Freedman,   Acting   Chief  Counsel   for   Advocacy,   U.S.   Small   Business 
Administration; 

Mr.  Jim  Morrison,  Director  of  Government  Relations,  National  Association  for  the  Self- 
Employed,  testifying  on  behalf  of  the  Regulatory  Hexibility  Act  Coalition; 

Mark   Isakovdtz,    Legislative   Representative,   National    Federation    of   Independent 
Business; 

Mr.  Fraivk  E.  Lawson,  Jr.,  President  of  the  National  Roofing  Contractors  Association; 

Mr.  William  S.  Busker,  Senior  Vice  President  of  the  American  Trucking  Association;  and 

Mr.  Leo  McDonough,  President  of  Pennsylvania  Small  Business  United,  testifying  on 
behalf  of  National  Small  Business  United. 
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STATEMENT  OF 
REP.  JAN  MEYERS  (R-KS) 
RANKING  REPUBLICAN  MEMBER 
COMMITTEE  ON  SMALL  BUSINESS 

JULY  28,  1993 

REGULATORY  FLEXIBILITY  ACT 


Thank  you  Mr.  Chairman.   At  the  outset,  I  want  to  express 
my  thanks  Mr.  Chairman  for  your  leadership  in  holding  this  very 
important  hearing  on  an  issue  of  great  importance  to  small 
business.   I  also  want  to  thank  the  witnesses  appearing  before  the 
Committee  today  for  taking  the  time  to  share  their  views  with  us. 

The  Regulatory  Flexibility  Act  (RFA),  which  was  enacted  in 
late  1980,  was  the  result  of  the  efforts  of  many  small  businesses 
throughout  this  country.   The  issues  of  regulatory  relief  and 
regulatory  flexibility  were  a  dominant  theme  at  the  1980  White 
House  Conference  on  Small  Business,  and  the  participants  at  that 
conference  pushed  for  legislative  action.   Some  of  the  present  and 
former  Members  of  this  Committee  were  at  the  forefront  of 
advocating  for  more  flexible  regulations  for  small  business, 
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particularly  Ike  Skelton,  who  probably  knows  more  about  the 
RFA  than  any  of  us  sitting  here  today,  and  Andy  Ireland,  my 
predecessor  as  Ranking  Member,  who  probably  became  so 
frustrated  with  the  legislative  process  that  he  left  us  to  join  the 
Circus. 

The  rationale  behind  the  RFA  is  really  quite  simple: 
(1)  federal  agencies  often  do  not  recognize  the  impact  that  their 
rules  will  have  on  small  businesses;  and  (2)  small  businesses  are 
more  likely  to  be  disproportionately  disadvantaged  by  federal 
regulation  compared  to  larger  businesses. 

The  RFA  was  enacted  to  secure  federal  agency  recognition  of 
these  effects  and  require  agencies  to  attempt  to  reduce  the 
regulatory  burden  on  small  business  by  writing  better  rules.   By 
mitigating  the  potentially  adverse  impact  of  government  regulation 
on  small  businesses,  the  viability  and  success  of  small  businesses 
will  be  determined  in  the  marketplace  and  not  at  the  whim  of 
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someone  drafting  regulations  in  a  distant  federal  office  building. 

While  the  RFA  and  its  implementation  have  met  with  some 
success,  I  believe  that  the  Act  needs  to  be  strengthened. 
Moreover,  I  believe  that  H.R.  830,  of  which  I  am  an  original 
cosponsor,  and  most  of  the  Members  of  this  Committee  are 
cosponsors,  is  an  excellent  vehicle  for  strengthening  the  RFA. 
I  am,  therefore,  greatly  pleased  that  Congressman  Ewing,  the 
sponsor  of  H.R.  830,  "The  Regulatory  Flexibility  Amendments  Act 
of  1993,"  is  here  with  us  today  to  discuss  this  important  small 
business  legislation. 

On  a  final  note,  Mr.  Chairman,  I  would  like  to  have  the 
record  of  this  hearing  kept  open  for  a  reasonable  period,  not  to 
exceed  three  weeks,  so  that  additional  small  businesses  or  their 
trade  associations  can  submit  formal  statements  for  the  record  on 
the  issue  of  the  Regulatory  Flexibility  Act  and  suggestions  for 
improving  it. 
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CONGRESSMAN  NORMAN  SISISKY 

Before  the  Committee  on  Small  Business 

Hearing  on  the  Regulatory  Flexibility  Act 

Wednesday,  July  28,  1993 
2359  Rayburn  House  Office  Building 

THANK  YOU,  MR.  CHAIRMAN.  I  WANT  TO  COMMEND  YOU  FOR  CALLING 
THIS  OVERSIGHT  HEARING  ON  THE  REGULATORY  FLEXIBILITY  ACT.  I  CAN 
THINK  OF  FEW  ISSUES  OF  GREATER  CONCERN  TO  SMALL  BUSINESSES  THAN  THE 
FRUSTRATION  OF  DEALING  WITH  GOVERNMENT  REGULATIONS.  AND  THERE  ARE 
FEW  ISSUES  MORE  DESERVING  OF  THE  SMALL  BUSINESS  COMMITTEE'S 
CONTINUING  OVERSIGHT. 

BEFORE  I  CAME  TO  CONGRESS,  I  WAS  A  SMALL  BUSINESSMAN.  I  MAY 
BE  PREACHING  TO  THE  CHOIR  HERE  ON  THE  SMALL  BUSINESS  COMMITTEE,  BUT 
I  KNOW  FROM  PERSONAL  EXPERIENCE  ABOUT  THE  TIME,  EFFORT,  AND  EXPENSE 
INVOLVED  IN  COMPLYING  WITH  FEDERAL  REGULATIONS.  THESE  REQUIREMENTS 
—  AND  THE  PAPERWORK  THEY  PRODUCE  ~  NOT  ONLY  HURT  SMALL 
BUSINESSES,  THEY  ALSO  DISCOURAGE  THE  CREATION  OF  NEW  JOBS. 

THIS  IS  WHY  I  HAVE  ALWAYS  BEEN  A  STRONG  SUPPORTER  OF  THE 
REGULATORY  FLEXIBILITY  ACT  AND  THE  PAPERWORK  REDUCTION  ACT.  IN 
FACT,  I  WOULD  WELCOME  MY  COLLEAGUES  TO  JOIN  ME  AS  ORIGINAL  CO- 
SPONSORS  OF  A  BILL  TO  REAUTHORIZE  THE  PAPERWORK  REDUCTION  ACT.  I 
WILL  BE  INTRODUCING  THIS  LEGISLATION  BEFORE  AUGUST  RECESS. 

SINCE  THE  REGULATORY  FLEXIBILITY  ACT  WAS  FIRST  PASSED  IN  1980, 
I  BELIEVE  IT  HAS  BEEN  AN  IMPORTANT  TOOL  IN  FIGHTING  THE  HARMFUL 
EFFECTS  OF  FEDERAL  REGULATIONS.  HOWEVER,  MOST  OF  US  REALIZE  THAT 
MORE  NEEDS  TO  BE  DONE  TO  EASE  THE  REGULATORY  BURDEN  ON  SMALL 
BUSINESS. 

I  AM  ESPECIALLY  CONCERNED  THAT  FEDERAL  REGULATORS  DO  NOT 
APPEAR  TO  BE  FULLY  COMPLYING  WITH  THE  ACT.  I^VERY  MUCH  LOOKING 
FORWARD  TO  HEARING  THE  VIEWS  OF  THE  SBA'S  CHIEF  COUNSEL  FOR 
ADVOCACY  ON  THIS  ISSUE,  AS  WELL  AS  THE  VIEWS  OF  OUR  SMALL  BUSINESS 
PANELISTS . 

TOGETHER  WITH  MANY  OF  MY  COLLEAGUES  ON  THIS  COMMITTEE,  I  HAVE 
JOINED  IN  COSPONSORING  H.R.  830.  THIS  BILL  WOULD  MAKE  A  NUMBER  OF 
MUCH-NEEDED  IMPROVEMENTS  TO  THE  RFA.  IN  PARTICULAR,  H.R.  830  WOULD 
ALLOW  JUDICIAL  REVIEW  OF  AGENCY  COMPLIANCE.  I  AM  CONVINCED  THIS 
WOULD  PUT  SOME  TEETH  IN  THE  LAW.  IT  WILL  FORCE  THE  AGENCIES  TO 
TAKE  THE  IMPACT  OF  THEIR  REGULATIONS  ON  SMALL  BUSINESSES  SERIOUSLY. 
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ONCE  AGAIN,  MR.  CHAIRMAN,  I  COMMEND  YOU  FOR  CALLING  ATTENTION 
TO  THIS  EXTREMELY  IMPORTANT  ISSUE,  AND  I  AM  EAGER  TO  HEAR  THE 
TESTIMONY  OF  TODAY'S  IMPRESSIVE  PANEL  OF  WITNESSES. 

#  #  # 
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STATEMENT  OF  CONGRESSMAN  JIM  RAMSTAD 

BEFORE  THE  HOUSE  SMALL  BUSINESS  SUBCOMMITTEE  ON  EXPORTS 

July  28,  1993 

THE  REGULATORY-FLEXIBILITY  ACT 

Mr.  Chairman,  thank  you  for  calling  this  hearing  to  examine  the  Regulatory 
Flexibility  Act  (RFA). 

I  also  want  to  warmly  welcome  our  colleague  Tom  Ewing,  who  has  been  tireless 
In  his  efforts  to  reduce  the  regulatory  burden  on  small  businesses.    Thanks,  Tom 
for  your  work  and  we  all  look  forward  to  working  with  you  on  this  important 
issue. 

The  Reg-Flex  Act  was  passed  back  in  1980  -  after  a  recommendation  from  the 
White  House  Conference  on  Small  Business,  I  might  add  -  with  the  worthy  aim  of 
forcing  federal  agencies  to  consider  the  costs  to  small  businesses  of  the 
regulations  they  pass  and  to  minimize  the  impact  of  those  rules  whenever 
possible. 

Under  the  Act,  whenever  a  federal  agency  proposes  a  regulation,  it  is  supposed  to 
publish  an  analysis  of  the  regulation's  impact  on  small  businesses. 

Unfortunately,  as  we  all  know,  Reg-Flex  has  no  teeth. 

That  is  why  I  am  a  cosponsor  -  along  with  many  of  my  Small  Business 
Committee  colleagues  -  of  H.R.  830,  Mr.  Ewing's  bill  to  add  judicial  review  to  the 
Reg-Flex  Act. 

The  issue  of  burdensome  government  regulations  is  clearly  one  of  the  most 
important  facing  the  small  businesses  in  our  country. 

The  federal  government  cannot  continue  piling  regulation  after  regulation  onto  our 
small  businesses  and  expect  them  to  survive. 

We  all  know  the  value  of  small  businesses  to  our  economy.    Small  businesses 
account  for  some  85  percent  of  the  job  growth  in  our  economy,  and  in  fact, 
created  aM  of  the  net  new  jobs  in  this  country  between  1988  and  1990, 
according  to  the  SBA. 

But  if  overregulation  doesn't  stop,  this  growth  will  be  seriously  imperiled. 

Mr.  Chairman,  thank  you  very  much  for  calling  this  important  hearing  and  for  your 
strong  efforts  in  seeking  to  rectify  the  situation  with  the  Reg-Flex  bill. 

I  look  forward  to  hearing  from  our  witnesses  today. 


41 


OPENING  REMARKS  OF  THE  HON.  GLENN  POSHARD 

COMMITTEE  ON  SMALL  BUSINESS 

July  28,  1993 

Mr.  Chairman  and  members  of  the  Committee,  I  am  pleased  to 
be  here  this  morning  for  this  hearing  on  the  Regulatory 
Flexibility  Act  of  1980. 

This  legislation  was  passed  with  the  intent  to  force  Federal 
regulatory  agencies  to  consider  the  costs  of  their  rules  and 
regulations  on  small  businesses  and  governments.   It  was  also 
intended  to  require  these  agencies  to  write  the  rules  in  ways 
that  would  be  least  harmful  to  small  businesses.   I  understand 
that  the  legislation  has  some  weaknesses  which  has  kept  it  from 
completely  fulfilling  its  intended  purposes. 

I  look  forward  to  hearing  from  the  panel  of  witnesses 
regarding  this  most  important  issue  facing  small  businesses. 

Thank  you,  Mr.  Chairman. 


IKE  SKELTON 
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STATEMENT  OF  CONGRESSMAN  IKE  SKELTON 

HEARING  ON  THE  REGULATORY  FLEXIBILITY  ACT 

HOUSE  SMALL  BUSINESS  COMMITTEE 

JULY  28,  1993 


Mr.  Chairman,  I  thank  and  commend  you  for  holding  this 
hearing  on  the  Regulatory  Flexibility  Act,  or  RFA.   As  an 
original  cosponsor  of  Congressman  Thomas  Ewing's  bill  to  make 
improvements  to  the  RFA,  H.R.  830,  I  am  pleased  to  see  that  we 
are  addressing  this  important  issue. 

In  1987,  the  Small  Business  Subcommittee  on  Exports, 
Tourism,  and  Special  Problems,  which  I  chaired,  submitted  a  five- 
year  report  on  the  implementation  of  the  RFA.   The  subcommittee 
conducted  hearings,  reviewed  the  reports  of  the  Small  Business 
Administration  Office  of  Advocacy,  and  read  court  decisions  that 
interpreted  the  RFA  in  that  five  year  period.   The  subcommittee 
also  questioned  federal  agencies  which  had  successfully 
implemented  the  RFA  and  agencies  which  were  struggling  with  its 
implementation. 

The  findings  and  recommendations  of  that  report  still  merit 
review  today.  The  subcommittee  found  that  most  federal  agencies 
were  making  an  effort  to  comply  with  the  RFA  and  established 
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procedures  to  institutionalize  the  process  of  analyzing  proposed 
regulations  for  their  impact  on  small  business.   However,  the 
subcommittee  also  found  that  agencies  which  did  not  wish  to 
comply  with  the  letter  or  the  spirit  of  the  RFA  had  fallen  back 
on  the  argument  that  compliance  is  too  expensive  and  time 
consuming. 

The  subcommittee  also  had  serious  concerns  about  the  ability 
of  the  Chief  Counsel  for  Advocacy  of  the  Small  Business 
Administration  to  monitor  compliance  with  the  RFA  given  the 
limited  budget  and  manpower  of  the  office. 

One  small  business  owner  testified  to  the  importance  of  the 
RFA  by  saying  during  our  hearings : 

"Because  we  smaller  (businesses)  don't  have  a  large  (or 
indeed  any)  staff  in  Washington,  it  is  impossible  for  us  to 
participate  --  and  malce  small  business  impacts  known  on  the 
record  -  -  in  every  phase  of  every  hearing  on  every  docket 
before  the  (agency) .   I  believe  it  is  incumbent  upon  the 
agency  to  comply  with  the  Regulatory  Flexibility  Act  by 
considering  and  reporting  the  expected  impact  on  small 
businesses  in  each  of  its  decisions.   I  would  ask  that  you 
require  this  accountability." 
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The  Regulatory  Flexibility  Act  is  an  important  weapon  in  our 
efforts  to  reduce  or  eliminate  unnecessary  regulations  and 
paperwork  which  cripple  small  business.   If  operated  properly,  it 
makes  sure  that  the  little  guy  (the  small  town,  the  small 
business,  or  the  small  association)  is  sought  out  and  asked  his 
opinions  on  government  proposals  that  will  influence  his  life. 
The  RFA  ensures  that  his  sensible  suggestions  will  be  listened 
to,  checked  out,  and  answered. 

The  RFA  has  been  a  success  where  it  has  been  faithfully  and 
routinely  applied.   It  is  now  our  responsibility  in  the  Congress 
to  make  what  changes  are  necessary,  to  provide  whatever 
encouragement  is  required,  to  see  to  it  that  the  RFA  is  fully 
implemented  government  - wide .   I  look  forward  to  today's  testimony 
and  to  the  committee's  future  work  on  this  issue. 
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STATEMENT  OF 

REP.  MICHAEL  HUFFINGTON  (RCA) 

U.S.  HOUSE  SMALL  BUSINESS  COMMITTEE  HEARING 

July  28,  1993 

I  am  pleased  to  attend  today's  hearing  on  the  Regulatory  Flexibility 
Act  (RFA)  and  Representative  Ewing's  proposed  amendments  to  the  Act.    It 
has  been  shown  that  the  topic  of  RFA  changes  is  important  to  a  majority  of 
small  businesses  and  thus  I  am  pleased  to  see  the  committee  take  up  such 
an  issue. 

I  have  recently  added  my  name  as  a  cosponsor  to  Mr.  Ewing's 
Regulatory  Flexibility  Amendments  Act,  H.R.  830.    I  have  taken  this  action 
because  small  businesses  are  crying  for  some  teeth  in  the  1980  RFA  to 
assure  federal  agencies  comply  with  the  law,  and  that  is  what  H.R.  830 
does.    I  wish  federal  agencies  would  voluntarily  comply  with  the  RFA  so 
legislative  action  would  be  unnecessary;  however,  the  Small  Business 
Committee's  Office  of  Advocacy  has  reported  that  our  federal  agencies  do 
not  have  a  conscientious  track-record  of  voluntary  compliance  with  RFA. 

On  a  related  point,  federal  agencies  are  not  currently  required  to 
consider  the  indirect  effects  to  small  businesses  of  the  regulations  they 
write.    It  should  be  obvious  that  small  businesses  are  often  grievously 
affected  from  the  indirect  costs  of  federal  regulations.    The  Ewing  bill  will 
clearly  direct  federal  agencies  to  correct  this  omission  as  well. 

It  seems  apparent  that  H.R.  830  is  needed.    I  think  it  is  important  this 
committee  continue  its  consideration  of  this  and  similar  matters  of  concern 
to  the  vast  majority  of  our  nation's  small  businesses. 
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statement  of  Representative  Rob  Portman 
on 
The  Regulatory  Flexibility  Act 
Committee  on  Small  Business 
July  28,  1993 

Mr.  Chairman,  thank  you  for  calling  this  hearing  to 
consider  the  Regulatory  Flexibility  Act  and  its  substantial 
impact  on  small  businesses. 

This  issue  is  one  of  extreme  importance  to  the  small 
businesses  in  Southwest  Ohio  that  I  represent.   In  my  offices,  a't 
town  meetings,  in  letters,  and  by  telephone  calls,  I  hear  from 
small  business  constituents  who  tell  me  again  and  again  that  they 
are  overburdened  by  excessive  federal  government  regulations, 
paperwork  and  compliance  procedures. 

I  think  we  can  agree  that  the  Regulatory  Flexibility  Act  was 
enacted  in  1980  with  the  critical  goal  of  easing  the  impact  of 
government  regulations  on  small  businesses.   But  clearly  there 
are  some  weaknesses  in  the  Act.   I'm  pleased  to  say  that  I  am  a 
cosponsor  of  Congressman  Ewing's  bill,  H.R.  830,  which  addresses 
many  of  those  weaknesses. 

I  am  eager  to  learn  more  today  about  the  proposed  changes  to 
the  Act  from  our  distinguished  panel  of  witnesses,  including 
Administrator  Bowles  and  Congressman  Ewing.   I  look  forward  to 
hearing  their  testimony. 

Thank  you,  Mr.  Chairman. 
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I  want  to  begin  by  thanking  the  Chairman  for  holding 
this  oversight  hearing  on  the  Regulatory  Flexibility  Act. 
Your  hearing  will  go  a  long  way  toward  bringing  the  issues  of 
over-regulation  and  regulatory  flexibility  to  the  attention 
of  Congress. 

I  would  like  to  ask  consent  to  include  extraneous 
materials  in  the  Committee  record  along  with  my  statement. 

One  of  the  two  most  consistent  concerns  and  complaints  I 
get  from  my  constituents  is  about  the  burden  placed  on  them 
by  over-regulation  from  the  federal  bureaucracy,  and  I  think 
most  of  my  colleagues  are  getting  the  same  message. 

I  have  seen  estimates  that  the  cost  of  federal  mandates 
to  the  economy  are  as  high  as  $500  billion  dollars  per  year 
and  several  thousand  dollars  for  every  American  family.   Many 
regulations  have  a  positive  benefit  to  the  health  or  safety 
of  society.   But  we  should  keep  in  mind  that  when  a  business 
spends  money  or  time  fulfilling  a  federally  mandated 
regulation,  this  is  money  and  time  not  put  toward  some  job- 
creating  venture,  such  as  purchasing  a  new  plant  or  new 
equipment.   Over-regulation  increases  costs,  and  cripples  job 
creation  and  economic  growth. 

The  RFA  was  designed  by  the  Congress  to  address  this 
problem  by  encouraging  regulatory  agencies  to  find  the  least 
costly  way  to  achieve  our  legislative  goals  which  require 
regulations.   This  legislation,  passed  in  1980,  requires  the 
regulators,  for  proposed  rules  which  are  subject  to 
publication  in  the  Federal  Register  and  public  comment  under 
the  Administrative  Procedure  Act  (APA) ,  the  rule-writing 
agency  must  also  prepare  an  initial  regulatory  flexibility 
analysis  describing  the  impact  the  rule  may  have  on  small 
businesses.   The  analysis  must  also  outline  alternatives  to 
the  proposed  rule  which  would  accomplish  the  same  objectives 
at  a  lower  economic  impact  on  small  businesses. 

At  the  time  of  publication  of  the  final  rule,  the  RFA 
requires  agencies  to  publish  a  final  regulatory  flexibility 
analysis,  which  summarizes  public  comments  on  the  initial 
analysis,  the  agency  response,  and  changes  made  to  the  rule 
as  a  result.   If  the  agency  did  not  adopt  these  less  costly 
alternatives,  an  explanation  must  be  published. 

The  RFA  allows  agencies  to  certify  that  their  rules  do 
not  have  significant  effects  on  small  business,  and  therefore 
avo'd  conducting  regulatory  flexibility  analyses.   The 
prohibition  of  judicial  review  allows  no  legal  challenge  to 
such  a  determination.   The  result  is  that  compliance  is 
voluntary  and  federal  regulators  do  not  face  court  action  for 
failure  to  comply. 

Section  611  of  the  RFA  states  in  part  "...  any 
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determination  by  an  agency  concerning  the  applicability  of 
any  of  the  provisions  of  this  chapter  to  any  action  of  the 
agency  shall  not  be  subject  to  judicial  review." 

Some  agencies  have  taken  steps  to  comply  with  the  RFA 
and  to  incorporate  the  reg  flex  procedures  into  their  regular 
rulemaking  processes.   However,  twelve  years  of  experience 
with  the  RFA  has  shown  that  many  agencies  have  not  fully 
complied.   There  is  a  clear  need  to  improve  the  Act  so  that 
all  regulatory  agencies  will  more  fully  comply  with  both  the 
letter  and  the  spirit  of  the  law  as  intended  by  Congress.   I 
would  like  to  discuss  with  the  members  of  the  Committee  the 
changes  proposed  in  my  bill,  H.R.  830,  and  why  I  think  they 
will  lead  to  more  rational  rules  affecting  small  businesses. 

I  owe  a  special  thanks  to  Chairman  LaFalce, 
Congresswoman  Meyers  and  Congressman  Skelton  for  their 
strong  support  of  H.R.  830,  the  Regulatory  Flexibility 
Amendments  Act  of  1993.   They  and  their  staff  have  provided 
critical  support  and  have  helped  to  bring  this  issue  to  the 
attention  of  Congress  and  the  Clinton  administration.   I  also 
thank  the  many  members  of  this  Committee  who  have 
cosponsored  H.R.  8  30. 

Mr.  Chairman,  I  am  pleased  to  announce  today  that  H.R. 
830  has  attracted  over  140  bipartisan  cosponsors  as  of  today. 
In  addition,  the  legislation  has  been  endorsed  by  nearly  50 
business  and  trade  groups,  including  those  testifying  before 
your  committee  today.   I  am  also  pleased  that  President 
Clinton  has  expressed  his  commitment  to  working  with  Congress 
to  improve  the  implementation  of  the  RFA. 

The  single  most  important  step  that  must  be  taken  to  put 
some  teeth  into  the  RFA  is  to  repeal  Section  611,  and  allow 
judicial  review  of  agency  compliance.  Federal  bureaucrats 
have  not  taken  the  RFA  seriously  because  they  know  there  is 
no  way  the  regulated  can  threaten  them  for  their  failure  to 
comply.   Many  agencies  are  using  boilerplate  statements  that 
certify  their  rules  do  not  pose  a  significant  cost  to  small 
business  so  they  can  avoid  doing  reg  flex  analyses.  Most 
regulators,  if  they  are  even  aware  of  the  RFA,  view  it  more 
as  an  obstacle  in  their  way  than  as  an  important  tool  which 
can  help  them  write  the  best  regulations.   Nothing  short  of 
full  judicial  review  will  guarantee  that  the  agencies  will 
ever  take  the  RFA  seriously.   Under  current  practice,  agency 
compliance  with  the  RFA  is  voluntary,  but  as  we  all  know, 
small  business  compliance  with  the  regulations  these  agencies 
write  certainly  isn't  voluntary. 

I'd  like  to  address  any  concerns  there  may  be  about  new 
litigation  which  would  result  from  repealing  Section  611. 
There  aren't  many  people  who  are  more  concerned  about 
excessive  litigation  than  I  am.   I  have  been  a  long-time 
advocate  of  putting  controls  on  frivolous  lawsuits. 


50 


However,  the  answer  to  the  problem  is  not  to  shut  certain 
groups  out  of  the  judicial  process,  in  this  case  small 
businesses.   The  answer  to  the  problem  of  excessive 
litigation  is  to  eliminate  the  incentives  we  now  have  which 
encourage  frivolous  lawsuits  and  provide  deterrents  for 
unnecessary  suits. 

It  is  important  to  point  out  that  many  of  the  usual 
incentives  for  legal  abuse  will  not  be  present  under  the  RFA. 
First,  there  will  be  little  chance  of  recovering  attorney's 
fees  of  any  significance  for  individual  businesses  involved 
in  this  type  of  litigation.   Second,  because  such  suits  will 
usually  seek  injunctive  relief,  compensatory  or  punitive 
damage  awards  are  not  likely  to  be  involved. 

Additionally,  small  business  does  not  have  time  or  money 
to  file  unnecessary  lawsuits.   Business  people  are  more 
concerned  about  trying  to  make  a  living  than  doing  battle 
with  bureaucrats. 

Finally,  after  judicial  review  is  opened,  we  can  expect 
that  a  handful  of  early  suits  will  set  precedents  by  which 
further  grievances  will  be  adjudicated.   As  precedence  is  set 
for  the  appropriate  compliance  with  the  RFA,  the  likelyhood 
of  continued  litigation  will  be  greatly  reduced  as  the 
regulatory  agencies  properly  comply  with  the  RFA. 

I  sought  to  include  provisions  in  H.R.  830  which  would 
encourage  the  regulators  to  write  the  fairest  and  most 
reasonable  rules  in  the  first  place,  and  to  avoid  the  need 
for  litigation.   I  am  seeking  to  strengthen  the  role  of  the 
SBA  Office  of  Advocacy  in  the  rulemaking  process,  and  to 
involve  that  office  in  this  process  at  an  earlier  stage. 
Advocacy  should  be  working  hand-in-hand  with  the  regulators 
to  write  rules  which  meet  the  requirements  of  the  RFA  and 
keep  agencies  out  of  court. 

Section  four  of  H.R.  830  would  require  that  when  an 
agency  is  drafting  a  new  rule,  it  must  provide  the  Chief 
Counsel  with  an  advance  copy  of  the  rule  3  0  days  before 
publishing  a  general  notice  of  proposed  rulemaking  in  the 
Federal  Register.   The  agency  must  also  provide  a  draft  of 
the  initial  regulatory  flexibility  analysis  or  their  reasons 
for  not  preparing  an  IRFA.   The  Chief  Counsel  would  then 
have  15  days  to  comment  on  the  proposed  rule,  and  these 
comments,  along  with  the  agency  response,  would  be  published 
in  the  Federal  Register  with  the  rule. 

This  "advance  notification"  provision  is  designed  to 
address  the  concerns  that  small  businesses  may  have  before  a 
rule  is  proposed,  and  prevent  disputes  later  in  the  process 
and  avoid  lawsuits.   The  Chief  Counsel  will  not  have  veto 
power  over  rules,  but  he  or  she  will  simply  have  an 
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opportunity  to  present  the  concerns  of  small  business 
earlier  in  the  regulatory  process  if  necessary.   Regulatory 
agencies,  in  seeking  to  avoid  lawsuits,  will  regularly  seek 
the  advice  of  the  Chief  Counsel  and  work  more  closely  with 
the  Office  of  Advocacy  to  craft  proposed  rules  which  comply 
with  the  RFA. 

Section  five  of  H.R.  830  is  a  "sense  of  the  Congress" 
resolution  which  re-states  a  position  taken  by  the  Congress 
when  the  RFA  was  originally  passed,  that  the  Chief  Counsel 
has  the  authority  to  file  amicus  briefs  in  litigation 
involving  federal  rules.   This  is  a  simple  "friend  of  the 
court"  brief  which  expresses  the  views  of  small  businesses. 
In  a  1986  case  the  Justice  Department  argued  against  this 
authority  on  what  I  believe  are  tenuous  constitutional 
grounds.   It  is  important  for  the  Congress  to  reiterate  our 
belief  that  the  Chief  Counsel  should  have  amicus  authority. 
With  judicial  review,  the  importance  of  amicus  authority  will 
be  magnified. 

Section  three  of  my  bill  would  require  agencies  to 
consider  the  indirect  effects  as  well  as  the  direct  effects 
of  their  rules  on  small  businesses  in  their  Regulatory 
Flexibility  Analyses.   This  is  a  persistent  problem.   For 
example,  the  EPA  is  currently  promulgating  expensive  new 
regulations  of  emissions  from  off -road  farm  equipment.   When 
I  wrote  to  the  EPA  to  inquire  about  whether  a  Reg  Flex 
analysis  had  been  done,  I  was  told  that  Reg  Flex  didn't  apply 
because  there  are  no  small  businesses  which  manufacture  this 
equipment.   If  the  EPA  had  reviewed  the  indirect  effect  of 
this  regulation,  they  would  have  looked  at  the  costs  which 
will  be  passed  on  to  small  farming  businesses.   The  large 
manufacturers  may  be  the  ones  directly  regulated,  but  small 
businesses  will  ultimately  pay  the  price. 

*   The  current  statute  is  unclear  on  whether  the  agencies 
should  look  at  the  indirect  effects  of  regulations,  but  as 
any  small  businessperson  will  tell  you,  they  feel  these 
indirect  effects  just  as  much  as  the  direct  effects  and  these 
effects  should  be  looked  at  under  the  RFA. 

Mr.  Chairman,  H.R.  830  is  designed  to  force  federal 
regulators  to  comply  with  the  RFA  and  to  take  a  hard  look  at 
the  cost  of  regulations  to  small  businesses  without 
paralyzing  the  regulatory  process  or  pitting  small 
businesses  against  federal  regulators.   H.R.  830  will 
encourage  more  cooperation  between  the  small  business 
community  and  regulators  so  that  the  original  intent  of  the 
RFA  will  be  met  and  the  benefits  of  more  rational 
regulations  can  be  realized. 

Mr.  Chairman,  thank  you  for  scheduling  this  hearing  and 
for  giving  me  the  opportunity  to  discuss  H.R.  830.   I  look 
forward  to  answering  any  questions. 
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Congregg  of  tfjc  Winitth  ^tateg 

^ougc  of  Ecprcgentattbes 
^flafifjinaton,  ©C  20515 

January  29,  1993 

REDUCE  THE  BURDEN  OF  REGULATIONS  ON  SMALL  BUSINESSES; 

COSPONSOR  LEGISLATION  TO  IMPROVE  THE 

REGULATORY  FLEXIBILITY  ACT 

Dear  Colleague: 

We  are  writing  to  ask  you  to  cosponsor  legislation  we 
will  introduce  to  amend  the  Regulatory  Flexibility  Act 
(RFA) . 

The  RFA  was  passed  in  198  0  to  force  federal  regulatory 
agencies  to  consider  the  impact  of  their  rules  and 
regulations  on  small  businesses  and  to  craft  those  rules  in 
ways  which  will  be  least  harmful  to  small  businesses. 

The  RFA  has  been  largely  successful.  However,  the  law 
contains  some  weaknesses  which  have  kept  it  from  completely 
fulfilling  its  intended  purposes.  Our  legislation  seeks  to 
improve  the  effectiveness  of  the  RFA. 

First,  and  most  important,  when  the  RFA  was  passed  it  • 
contained  a  provision  which  prohibited  judicial  review  of 
agency  compliance  with  the  RFA.   Because  federal  regulators 
do  not  face  the  threat  of  judicial  action  for  failure  to 
comply  with  the  RFA,  many  have  not  fully  complied  with  the 
Act.   This  hurts  small  businesses  who  are  the  victims  of 
federal  regulations.   By  repealing  the  ban  on  judicial 
review,  our  legislation  will  force  federal  agencies  to 
seriously  consider  the  impact  of  new  rules  and  regulations  on 
small  businesses.   This  will  put  some  much-needed  "teeth" 
into  the  RFA. 

Second,  our  legislation  would  require  agencies  to 
consider  the  indirect  effects,  as  well  as  the  direct  effects, 
of  their  rules  on  small  businesses. 

The  Chief  Counsel  for  Advocacy  of  the  SEA  is  charged 
with  monitoring  and  implementing  the  RFA  and  representing  the 
interests  of  small  businesses  in  the  federal  rulemaking 
process.   Our  bill  would  strengthen  his  ability  to  fulfill 
that  responsibility  and  would  give  the  Chief  Counsel  a 
stronger  voice  in  the  rulemaking  process  when  small 
businesses  are  affected.   Specifically,  our  bill  would 
require  agencies  to  give  the  Chief  Counsel  an  advance  look  at 
proposed  rules  and  allow  him  to  air  any  objections  he  might 
have  before  a  new  rule  is  actually  proposed. 

Finally,  our  legislation  contains  a  "sense  of  the 
Congress"  provision  re-stating  the  position  Congress  took 
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back  in  1980  when  it  passed  the  RFA,  that  the  SBA  Chief 
Counsel  has  the  authority  to  file  amicus  briefs  in  court 
cases  involving  the  review  of  federal  rules.   When  the  Chief 
Counsel  attempted  to  file  such  a  brief  in  1986,  the  Justice 
Department  objected  on  rather  tenuous  constitutional  grounds. 
It  is  crucial  that  the  SBA  Chief  Counsel  have  the  authority 
to  present  the  views  of  small  businesses  in  judicial 
proceedings. 

We  hope  you  will  cosponsor  the  "Regulatory  Flexibility 
Amendments  Act  of  1993."   Enclosed  is  a  section-by-section 
analysis  of  the  legislation  which  outlines  in  detail  what  our 
bill  does.   Also  enclosed  is  further  information  on  the  RFA. 
If  you  have  further  questions  or  would  like  to  cosponsor  this 
bill,  please  contact  Eric  Nicoll  at  5-2371  as  soon  as 
possible. 


Sincerely, 


Thc^ias  W. 

Member  of  Congress 


^^/a^ 


ommittee  on  Small  Business 


Ranking  Member 

Committee  on  Small  Business 


Member  of  Congress 
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organizations  Endorsing  Regulatory  Flexibility  Amendments  Act 
7/28/93 


National  Federation  of  Independent  Business 

The  Society  of  American  Florists 

National  Tooling  &  Machining  Association 

Automotive  Parts  Rebuilders  Association 

National  Association  of  Plumbing-Heating-Cooling  Contractors 

Manufacturers'  Agents  National  Association 

The  National  Association  of  Negro  Business  and  Professional 

Women's  Clubs,  Inc. 
National  Roofing  Contractors  Association 
American  Road  &  Transportation  Builders  Association 
American  Association  of  Nurserymen 
National  Association  for  the  Self  Employed 
Business  Advertising  Council,  Inc. 
Small  Business  Exporters  Association 
National  Limousine  Association 
Association  of  Women  Government  Contractors 
National  Parking  Association 
United  Bus  Owners  of  America 

Minority  and  Women  Owned  Businesses  of  the  D.C.  Metro  Area 
National  Association  of  Chemical  Distributors 
Opticians  Association  of  America 
Associated  Landscape  Contractors  of  America 
Asian  American  Business  Roundtable 
International  Dairy  Foods  Association 
Associated  Specialty  Contractors 
Automotive  Body  Parts  Association 
Automotive  Parts  Rebuilders  Association 
Automotive  Engine  Rebuilders  Association 
Automotive  Service  Association 
Auto  International  Association 
Automotive  Service  Industry  Association 
Automotive  Parts  &  Accessories 
Automotive  Warehouse  Distributors 
Council  of  Fleet  Specialists 
Paint,  Body  and  Equipment  Association 
Motor  &  Equipment  Manufacturers  Association 
Production  Engine  Remanufacturers  Association 
National  Glass  Association 
Specialty  Equipment  Market  Association 
National  Tire  Dealers  &  Retreaders  Association 
Automotive  Wholesalers  Association  of  New  England 
Professional  Lawn  Care  Association  of  America 
Independent  Business  Association  of  Illinois 
National  Small  Business  United 
Northeast  Texas  Nursery  Growers  Association 
American  Boiler  Manufacturers  Association 
American  Trucking  Associations 
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THE  "REGULATORY  FLEXIBILITY  AMENDMENTS  ACT  OF  1993" 
Section-by-Section  Analysis 


Sec.  1.    Short  Title. 

Sec.  2.    Judicial  Review.   Section  Two  would  repeal  section 
611  of  the  Regulatory  Flexibility  Act  (RFA)  which  prohibits 
judicial  review  of  agency  compliance  with  the  RFA.   Section 
611  implicitly  prohibits  court  challenge  of  an  agency 
determination  of  the  applicability  of  the  RFA,  and  prohibits 
court  review  of  any  regulatory  flexibility  analysis  prepared 
under  the  Act.    In  practice,  the  prohibition  on  judicial 
challenges  has  allowed  agencies  to  ignore  the  spirit  of  the 
RFA.   Removing  the  barrier  to  judicial  challenge  will  force 
agencies  to  comply  with  the  RFA. 

Sec.  3.    Consideration  of  Direct  and  Indirect  Effects  of 
Rules.   Under  current  practice,  it  is  not  clear  whether 
agencies  must  consider  the  indirect  effects  as  well  as  the 
direct  effects  of  their  rules  when  they  are  preparing 
Regulatory  Flexibility  Analyses.   Section  3  would  require 
agencies  to  consider  the  indirect  effects  as  well  as  the 
direct  effects  of  their  rules  on  small  businesses  in  their 
Regulatory  Flexibility  Analyses. 

Sec.  4.    Rules  Opposed  by  SBA  Chief  Counsel  for  Advocacy. 
It  is  the  intention  of  the  authors  of  this  legislation  to 
strengthen  agency  compliance  with  the  RFA.   It  is  also  the 
intention  of  the  authors  to  require  agencies  to  work  more 
closely  with  the  SBA  Chief  Counsel,  who  is  charged  with 
monitoring  RFA  compliance,  during  the  drafting  of  new  rules. 

Section  4  would  amend  Section  612  of  the  RFA  to  require 
that  when  an  agency  is  drafting  a  new  rule,  the  agency  must 
provide  the  SBA  Chief  Counsel  with  an  advance  copy  of  the 
rule  30  days  before  publishing  a  general  notice  of  proposed 
rulemaking  in  the  Federal  Register.   (General  Notices  of 
Proposed  Rulemaking  are  required  under  the  APA,  5  USC 
553(b).)   At  that  time  the  agency  must  also  provide  the  SBA 
Chief  Counsel  with  a  draft  of  the  initial  regulatory 
flexibility  analysis  for  the  rule  or,  if  the  agency 
determines  that  a  regulatory  flexibility  analysis  will  not  be 
necessary,  the  agency  must  provide  an  explanation  for  that 
determination. 

Following  receipt  of  the  above  information,  the  SBA 
Chief  Counsel  may  review  the  proposed  rule  and  regulatory 
flexibility  analysis.   The  Chief  Counsel  will  have  15  days  to 
transmit,  in  writing,  to  the  agency,  any  opposition  or 
comments  on  the  proposed  rule  or  regulatory  flexibility 
analysis. 

If  the  SBA  Chief  Counsel  submits  such  a  statement,  the 
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agency  shall  publish  that  statement,  together  with  the 
response  of  the  agency,  in  the  Federal  Register  at  the  same 
time  the  general  notice  of  proposed  rulemaking  for  the  rule 
is  published. 

Sec.  5.    The  RFA  currently  gives  the  Chief  Counsel  authority 
to  file  amicus  briefs  in  litigation  involving  federal  rules, 
which  only  allows  him  to  express  the  views  of  the  Chief 
Counsel  with  respect  to  the  effect  of  the  rule  on  small 
business.   In  the  history  of  the  RFA  this  has  only  been  done 
once,  in  the  1986  case  of  Lehigh  Valley  Farms.   At  that  time 
the  Justice  Department  indicated  that  this  was 
unconstitutional  because  it  would  impair  the  ability  of  the 
Executive  branch  to  fulfill  its  constitutional  functions.  The 
SBA  Chief  Counsel  countered  this  argument  with  legal 
arguments  of  his  own.   The  DOJ  also  argued  that  Executive 
Order  1214  6,  section  1-4  02,  prevents  the  Chief  Counsel  from 
filing  such  briefs.   Section  1-402  of  Executive  Order  12146 
requires  that  when  such  a  legal  dispute  exists  between  two 
agency  heads  which  serve  at  the  President's  discretion,  such 
dispute  shall  be  submitted  to  the  Attorney  General  for 
resolution.   The  SBA  Chief  Counsel  countered  with  case  law 
supporting  the  principle  that  an  Executive  Order  cannot 
supersede  a  statute,  and  therefore  Executive  Order  12146 
cannot  prohibit  the  SBA  Chief  Counsel  from  appearing  as 
amicus  curiae. 

After  a  great  deal  of  wrangling  between  the  DOJ  and  the 
Chief  Counsel,  the  Chief  Counsel  eventually  withdrew  the 
amicus  brief  filed  in  the  Lehigh  Valley  Farms  case.   To  the 
best  of  our  understanding,  the  Chief  Counsel  has  never 
attempted  to  file  another  amicus  brief. 

The  ability  to  appear  as  amicus  curiae  is  important  to 
the  ability  of  the  SBA  Chief  Counsel  to  represent  the 
interests  of  small  businesses  in  the  rulemaking  process. 
Furthermore,  if  this  bill  should  become  law,  with  its 
provision  to  permit  judicial  review  of  agency  compliance  with 
the  Regulatory  Flexibility  Act,  the  importance  of  the  SBA 
Chief  Counsel's  ability  to  file  amicus  briefs  will  be 
magnified. 

Section  5  of  this  Act  is  a  "sense  of  the  Congress" 
resolution  reaffirming  what  the  Congress  has  already  passed 
into  law:  that  the  SBA  Chief  Counsel  should  be  permitted  to 
appear  as  amicus  curiae  in  cases  brought  for  the  purpose  of 
reviewing  a  rule.   5  USC  612(b) 
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WHAT  IS  THE  REGULATORY  FLEXIBILITY  ACT? 

The  Regulatory  Flexibility  Act  (RFA)  was  enacted  in  1980 
to  force  federal  agencies  to  take  into  consideration  the 
costs  their  regulations  will  have  on  small  businesses  before 
they  go  into  effect,  and  to  minimize  those  costs. 

As  stated  in  the  text  of  the  Act,  "It  is  the  purpose  of 
this  Act  .  .  •  that  agencies  shall  endeavor  ...  to  fit 
regulatory  and  informational  requirements  to  the  scale  of  the 
businesses,  organizations,  and  governmental  jurisdictions 
subject  to  regulation.   To  achieve  this  principle,  agencies 
are  required  to  solicit  and  consider  flexible  regulatory 
proposals  and  to  explain  the  rationale  for  their  actions  to 
assure  that  such  proposals  are  given  serious  consideration." 

Under  the  RFA,  for  proposed  rules  which  are  subject  to 
publication  in  the  Federal  Register  and  public  comment  under 
the  Administrative  Procedure  Act  (APA) ,  the  rule-writing 
agency  must  also  prepare  an  initial  regulatory  flexibility 
analysis  describing  the  impact  the  rule  may  have  on  small 
businesses.   The  analysis  must  also  outline  alternatives  to 
the  proposed  rule  which  would  accomplish  the  same  objectives 
at  a  lower  economic  impact  on  small  businesses. 

At  the  time  of  publication  of  the  final  rule,  the  RFA 
requires  agencies  to  publish  a  final  regulatory  flexibility 
analysis,  which  summarizes  public  comments  on  the  initial 
analysis,  the  agency  response,  and  changes  made  to  the  rule 
as  a  result.   If  the  agency  did  not  adopt  these  less  costly 
alternatives,  an  explanation  must  be  published. 

Proposed  or  final  rules  are  not  subject  to  these 
analyses  if  the  head  of  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic  impact  on  small 
business.   This  certification  must  be  published  in  the 
Federal  Register  and  include  an  explanation  of  the  reasons 
for  the  certification. 

In  addition  to  these  provisions,  which  function  as  part 
of  the  regular  rulemaking  process,  the  RFA  requires  agencies 
to  publish  regulatory  flexibility  agendas  twice  each  year, 
outlining  rules  which  the  agency  believes  it  may  propose  in 
the  future  that  would  significantly  affect  small  business. 
The  RFA  requires  agencies  to  take  certain  steps  to  afford 
small  business  the  opportunity  to  participate  in  the 
rulemaking  process.   Finally,  the  RFA  provides  for  the  review 
of  rules  with  a  significant  effect  on  small  business  ten 
years  after  they  have  gone  into  effect. 

The  RFA  charges  the  Chief  Counsel  for  Advocacy  with  the 
responsibility  of  monitoring  agency  compliance  with  the  Act. 
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WHY  SHOULD  THE  REGULATORY  FLEXIBILITY  ACT  BE  AMENDED? 

Section  611  of  the  RFA  states  in  part  "...  any 
determination  by  an  agency  concerning  the  applicability  of 
any  of  the  provisions  of  this  chapter  to  any  action  of  the 
agency  shall  not  be  subject  to  judicial  review." 

The  RFA  allows  agencies  to  certify  that  their  rules  do 
not  have  significant  effects  on  small  business,  and  therefore 
avoid  conducting  regulatory  flexibility  analyses.   The 
prohibition  of  judicial  review  allows  no  legal  challenge  to 
such  a  determination.   The  result  is  that  compliance  is 
voluntary  and  federal  regulators  do  not  face  court  action  for 
failure  to  comply. 

Removal  of  Section  611  is  the  single  most  important  step 
which  can  be  taken  to  force  agencies  to  fully  consider  the 
impact  of  their  rules  on  small  business.   Unless  regulators 
face  the  possibility  of  court  challenge  to  their  actions  they 
may  not  fully  comply  with  the  RFA. 

The  RFA  currently  does  not  make  clear  whether  agencies 
must  consider  the  indirect  effects  as  well  as  the  direct 
effects  of  their  rules  when  preparing  regulatory  flexibility 
analyses.   The  Ewing  legislation  would  require  consideration 
of  the  indirect  effects  of  rules  on  small  business. 

The  RFA  directs  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  to  monitor  RFA  compliance. 
However,  his  ability  to  do  so  has  been  limited.   The  Ewing 
legislation  would  force  agencies  to  work  more  closely  with 
the  Chief  Counsel  during  the  rulemaking  process.   Agencies 
would  be  required  to  provide  the  Chief  Counsel  with  copies  of 
rules  3  0  days  before  they  are  proposed,  and  he  would  have  the 
opportunity  to  present  the  concerns  or  opposition  of  small 
businesses  to  the  proposed  rule.   The  agency  would  then  be 
required  to  respond  to  these  concerns.   This  proposal  would 
give  more  encouragement  to  regulators  to  minimize  the  impact 
of  their  rules  on  small  businesses  before  the  rules  are 
proposed. 

Finally,  the  RFA  as  passed  in  1980  grants  the  Chief 
Counsel  the  authority  to  appear  as  amicus  curiae  in  court 
cases  which  involve  the  review  of  federal  rules.   However, 
when  the  Chief  Counsel  filed  an  amicus  brief  in  1986,  the 
Justice  Department  challenged  the  constitutionality  of  this 
authority.   After  much  discussion  the  brief  was  withdrawn  and 
this  question  has  never  been  resolved.   The  ability  of  the 
Chief  Counsel  to  represent  small-business  views  in  court  is 
critical.   The  Ewing  legislation  contains  a  "sense  of  the 
Congress"  provision  reaffirming  the  position  Congress  took  in 
passing  the  original  RFA:  that  the  Chief  Counsel  does  have 
the  authority  to  file  amicus  briefs  in  court  cases  which 
involve  the  review  of  federal  rules. 
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103d  congress 
1st  Session 


H.  R.  830 


To  amend  title  5,  United  States  Code,  to  clarify  procedures  for  judicial 
review  of  Federal  agency  compliance  with  regulatory  flexibility  analysis 
requirements,  and  for  other  purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

February  4,  1993 
Mr.  E\\qNG  (for  himself,  Mrs.  Me^t;rs  of  Kansas,  Mr.  LaFalce,  Mr.  Skel- 
TON,  Mr.  CoMBEST,  Mr.  GrOODLiKG,  Mr.  Ra:mstad,  Mr.  Shays,  Mr. 
DooLiTTLE,  Mr.  Montgomery,  Mr.  Penny,  Mr.  Baker  of  Louisiana, 
Mr.  Kit,,  Mr.  LiGHTFOOT,  Mr.  LEroiAK,  Mr.  Bereuter,  Mr.  Flake, 
Mr.  Zeliff,  Mr.  Pete  Geren  of  Texas,  Mr.  Poshard,  Mr.  Gilmax, 
Mr.  Danner,  Mr.  Saisi  Johnson  of  Texas,  Mr.  Machtley,  Mr.  Dor- 
nan,  Mr.  DeLay,  Mr.  Torkildsen,  Mr.  Porter,  Mr.  Burton  of  Indi- 
ana, Mr.  Hefley,  and  Mr.  SiSlSKY)  introduced  the  following  bill;  which 
was  referred  to  the  Committee  on  the  Judiciary 


A  BILL 

To  amend  title  5,  United  States  Code,  to  clarify  procedures 
for  judicial  review  of  Federal  agency  compliance  Avith 
regulatory  flexibility  analysis  requirements,  and  for  other 
purposes. 

1  Be  it  enacted  hy  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Regulatory  Flexibility 

5  Amendments  Act  of  1993". 
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1  SEC.  2.  JUDICIAL  REVIEW. 

2  (a)  In  General. — Section  611  of  title  5,  United 

3  States  Code,  is  repealed. 

4  (b)  Conforming  Amendment. — The  table  of  see- 

5  tions  at  the  beginning  of  chapter  6  of  title  5,  United 

6  States  Code,  is  amended  by  striking  the  item  relating  to 

7  section  611. 

8  SEC.   3.   CONSIDERATION   OF   DIRECT  AND   INDIRECT  EF- 

9  FECTS  OF  RULES. 

10  (a)  In  General. — Title  5,  United  States  Code,  is 

11  amended  by  inserting  after  section  610  the  following  new 

12  section: 

13  "§611.  Consideration  of  direct  and  indirect  effects  of 

14  rules 

15  "In  determining  under  this  chapter  whether  or  not 

16  a  n^le  is  likely  to  have  a  significant  impact  on  a  substan- 

17  tial  number  of  small  entities,  an  agency  shall  consider  both 

18  the  direct  and  indirect  effects  of  the  rule.". 

19  (b)  Conforming  Amendment. — The  table  of  sec- 

20  tions  at  the  beginning  of  chapter  6  of  title  5,  United 

21  States  Code,  is  amended  by  inserting  after  the  item  relat- 

22  ing  to  section  610  the  following: 

"611.  Consideration  of  direct  and  indirect  effects  of  rules.". 
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3 

1  SEC.  4.  RULES  OPPOSED  BY  SBA  CHIEF  COUNSEL  FOR  AD- 

2  VOCACY. 

3  (a)  In  General. — Section  612  of  title  5,  United 

4  States  Code,  is  amended  by  adding  at  the  end  the  follow- 

5  ing  new  subsection: 

6  "(d)  Statement  of  Opposition. — 

7  "(1)  Tra>:smittal  op  proposed  rules  and 

8  initial   regulatory   flexibility   analysis   to 

9  SBA  CHIEF  COUNSEL  FOR  ADVOCACY. — On  or  before 

10  the  30th  day  preceding  the  date  of  pubUcation  by  an 

1 1  agency  of  general  notice  of  proposed  rulemaking  for 

12  a  nile,  the  agencj'^  shall  transmit  to  the  Chief  Coun- 

13  sel      for      Advocacy      of      the      Small      Business 

14  Administration — 

15  "(A)  a  copy  of  the  proposed  rule;  and 

16  "(B)(i)    a   copy   of  the   initial   regulatory 

17  flexibility  analysis  for  the  rule  if  required  under 

18  section  603;  or 

19  "(ii)  a  determination  by  the  agency  that  an 

20  initial  regulatory  flexibihty  analysis  is  not  re- 

21  quired  for  the  proposed  rule  under  section  603 

22  and  an  explanation  for  the  determination. 

23  "(2)  Statement  of  opposition. — On  or  be- 

24  fore  the   15th  day  follo^\^ng  receipt  of  a  proposed 

25  rule  and  initial  regulator}'^  flexibility  analysis  from  an 

26  agency  under  paragraph  (1),  the  Chief  Counsel  for 

70-914  -  93  -  3 
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1  Advocacy   may   transmit   to   the    agency   a   written 

2  statement  of  opposition  of  the  proposed  rule. 

3  "(3)  Response.— If  the  Chief  Counsel  for  Ad- 

4  vocacy  transmits  to  an  agency  a  statement  of  opposi- 

5  tion  to  a  proposed  rule  in  accordance  with  para- 

6  graph  (2),  the  agency  shall  publish  the  statement, 

7  together  with  the   response   of  the   agency  to   the 

8  statement,  in  the  Federal  Register  at  the  time  of 

9  publication  of  general  notice  of  proposed  rulemaking 

10  for  the  rule.". 

11  (b)  Conforming  Ajviendment. — Section  603(a)  of 

12  title  5,  United  States  Code,  is  amended  by  inserting  "in 

13  accordance  with  section  612(d)"  before  the  period  at  the 

14  end  of  the  last  sentence. 

15  SEC.    5.    SENSE    OF    CONGRESS    REGARDING    SBA    CHIEF 

1 6  COUNSEL  FOR  ADVOCACY. 

17  It  is  the  sense  of  Congress  that  the  Chief  Counsel 

18  for  Advocacy  of  the  Small  Business  Administration  should 

19  be  permitted  to  appear  as  amicus  curiae  in  any  action  or 

20  case  brought  in  a  court  of  the  United  States  for  the  pur- 

21  pose  of  revicAving  a  rule. 


THOMAS  W    EWING 


ACniCULTURE 


UBLIC  WORKS  AND  TRANSPORTATION 
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Congrcg£(  of  tf)c  ?Hnitcb  States 

?^oufie  of  EcpreficntatitJCJf 

aaasbinffton,  BC  20515-1315 

February  4,  1993 


The  President 
The  White  House 
Washington,  D.C.   20500 

Dear  Mr.  President: 

I  was  excited  to  learn  of  your  commitment  during  a 
September  3  0  speech  at  Clinton,  Maryland  to  "enforce  the 
Regulatory  Flexibility  Act's  requirements"  as  a  way  to  help 
small  businesses  cope  with  federal  regulation.   I  would  like 
to  work  with  you  on  this  issue. 

As  you  know  the  Regulatory  Flexibility  Act  (RFA)  was 
designed  to  minimize  the  impact  of  federal  regulations  on 
small  businesses.   The  RFA  requires  agencies  to  prepare 
analyses  of  the  potential  effect,  including  compliance  costs, 
of  proposed  rules  on  small  businesses  and  develop  final  rules 
which  minimize  that  impact.   However,  agencies  in  many  cases 
have  not  complied  with  the  spirit  or  letter  of  the  RFA,  in 
part  because  of  some  flaws  in  the  original  legislation.   The 
most  glaring  problem  is  that  there  is  no  method  to  force 
agencies  to  heed  the  RFA  as  the  Act  contains  a  provision 
prohibiting  judicial  review  of  agency  compliance. 

Over  the  past  year  I  have  developed  legislation  to 
improve  the  RFA,  which  is  being  introduced  today.   This  bill 
has  received  strong  bi-partisan  support  so  far  in  Congress, 
including  the  Chairman  and  Ranking  Member  of  the  House  Small 
Business  Committee.   It  has  also  received  strong  support  from 
the  small  business  community. 

I  would  be  honored  to  work  with  you  in  a  bi-partisan 
spirit  to  pass  this  legislation  which  is  critically  important 
to  small  businesses  if  we  are  to  ease  the  burden  of  excessive 
and  costly  federal  regulations.   Enclosed  is  detailed 
information  about  the  Regulatory  Flexibility  Amendments  Act 
of  1993. 

Thank  you  for  your  consideration. 
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THE  WHITE  HOUSE 
WASHINGTON 

April    22,    1993 


D«ar  Representative  Eving: 

Thank  you  for  your  letter  informing  me  that 
you  had  introduced  H.R.  830,  the  "Regulatory 
Flexibility  Amendments  Act  of  1993." 

The  Regulatory  Flexibility  Act  (RFA)  has 
played  an  important  role  in  many  rulemakings  by 
ensuring  that  the  effects  on  small  businesses  and 
small  governmental  entities  are  considered  during 
the  rulemaking  process.   However,  experience  with 
the  RFA  suggests  that  improvements  may  be  needed  in 
its  implementation,  particularly  in  agency  . 
compliance  with  the  requirements  to  perform 
adequate  regulatory  flexibility  analysis. 

My  Administration  looks  forward  to  working 
with  you  and  the  Congress  on  this  important  issue. 
I  appreciate  your  interest  in  small  business,  and 
want  you  to  know  that  the  concerns  of  small 
business  are  a  very  high  priority  in  my 
Administration . 


With  best  wishes. 


Sincerely, 


I^^^^^^^'^^&UmsU^ 


The  Honorable  Thomas  W.  Ewing 
House  of  Representatives 
Washington,  D.C.   20515 


March   5,    1993 
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>1MERI01N  /ISBGDIATION  OF  NURSERYMEN 

1250  I  STREET.  N.W.  /  SUITE  500  /  WASHINGTON.  D.C.  20005  /  2O2/789-2900 


The  Honorable  Thomas  W.  Ewing 
United  States  House  of  Representatives 
1317  Longworth  House  Office  Building 
Washington,  D.C.   20515 

Dear  Representative  Ewing: 

The  American  Association  of  Nurserymen  is  pleased  to  lend  its 
strongest  endorsement  to  H.R.830,  the  "Regulatory  Flexibility 
Amendments  Act  of  1993,"  which  you  recently  introduced  to  relieve 
the  burden  of  federal  regulations  on  small  businesses. 

As  the  national  trade  organization  for  the  nursery  and  landscape 
industry,  the  American  Association  of  Nurserymen  (AAN)  directly 
represents  more  than  2,500  nursery  growers,  landscape 
professionals,  and  garden  center  retailers.   AAN  represents 
16,000  additional  small  businesses  and  family  farms  through  the 
membership  of  state  and  regional  nursery  associations. 

Both  Congress  and  the  federal  agencies  have  often  failed  to 
assess  the  cumulative  impact  of  their  actions  on  small 
businesses,  such  as  nursery  farms,  landscape  firms  and  garden 
centers.   When  debating  or  contemplating  a  particular  bill  or 
rule  and  before  adding  new  burdens,  legislators  and  regulators 
must  broadly  assess  whether  existing  requirements  already  address 
that  issue  adequately. 

How  many  laws  and  regulations  can  the  federal,  state  and  local 
governments  impose  on  a  small  business  at  any  one  given  time  and 
still  expect  that  business  to  produce  and  deliver  quality  goods 
and  services,  create  meaningful  and  sustained  employment 
opportunities,  maintain  a  tax  base,  and  simultaneously  push  the 
envelope  of  entrepreneurial  innovation?   As  you  have  often  said, 
regulations  and  red  tape  drain  the  economy  of  billions  of  dollars 
every  year.   With  fewer  resources,  small  businesses  carry  a 
disproportionate  load  of  this  regulatory  burden. 

The  Regulatory  Flexibility  Act  of  1980  (RFA)  was  enacted  to 
ensure  that  federal  agencies  consider  the  potential  economic 
impact  of  federal  regulations  on  small  businesses.   However, 
several  weaknesses  and  loopholes  prevent  RFA  from  completely 
fulfilling  its  intended  purposes.   H.R.830  strengthens  RFA  by 
closing  these  loopholes. 

First,  H.R.830  repeals  the  prohibition  against  judicial  review  of 
agency  compliance  with  RFA.   Since  federal  regulators  do  not  face 
the  threat  of  judicial  action  for  failure  to  comply  with  RFA, 
many  have  simply  chosen  to  ignore  the  statute.   By  repealing  the 


Garden  Centers  of  America /Horticultural  Research  Institute /Notional  Association  of  Plant  Patent  Owners/ 
Notional  Landscape  Association /Wholesale  Nursery  Growers  of  America 
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The  Honorable  Thomas  W.  Ewing 
March  5,  1993 
Page  Two 


ban  on  judicial  review,  H.R.830  will  force  federal  agencies  to 
seriously  consider  the  impact  of  new  rules  and  regulations  on 
small  businesses.   This  will  give  real  teeth  to  RFA.   Second,  the 
bill  requires  agencies  to  consider  both  the  direct  and  indirect 
effects  of  federal  rules  on  small  businesses.   Indirect  effects 
of  regulations  are  often  as  burdensome  as  direct  ones. 

H.R.830  poses  essential  strengthening  improvements  to  the 
Regulatory  Flexibility  Act  while  not  changing,  in  any  way,  the 
statute's  original  intent.   The  American  Association  of 
Nurserymen  strongly  supports  H.R.830  and  urges  its  passage. 


Your  leadership  is  genuinely  appreciated, 
assist  you  and  your  staff. 


Sini 


AAN  stands  ready  to 


Benjamin  C.  Bolusky 

Director  of  Government  Affairs 
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American  Boiler  Manufacturers  Association 
July  13,  1993 


Honorable  Thomas  Ewing 
U.S.  House  of  Representatives 
Washington,  D.C.    20515 

Dear  Congressman  Ewing: 

The  American  Boiler  Manufacturers  Association  (ABMA)  appreciates  your  letter  of 
May  25,  1 993,  and  the  opportunity  to  present  our  views  on  the  Regulatory  Flexibility 
Act  (RFA). 

I  apologize  for  any  delay  in  responding.  Consideration  of  this  bill  was  on  our  Board 
of  Director's  agenda  at  our  Annual  Meeting  held  on  June  20th,  and  i  am  happy  to 
report  that  the  Board  unanimously  supported  the  RFA.  We  have  formulated  a 
position  paper  on  this  legislation  and  I  have  enclosed  a  copy  for  your  information. 

The  American  Boiler  Manufacturers  Association,  founded  in  1888,  Is  a  voluntary 
nonprofit  corporation  with  headquarters  in  Arlington,  Virginia.  The  ABMA  is  the  only 
national  trade  association  representing  commercial,  industrial  and  utility  boiler 
manufacturers,  as  well  as  fuel  burning  systems  manufacturers.  ABMA's  mission  Is 
to  promote  the  common  business  interests  of  the  industry;  to  improve  its  services 
to  the  public;  to  be  proactive  with  government  in  matters  affecting  our  industry;  and 
to  promote  the  safe,  economical  and  environmentally-friendly  use  of  products  and 
services  of  its  members. 

Please  advise  if  ABMA  can  be  of  assistance  to  you  or  your  staff  in  the  future. 

Sincerely, 


Russell  N.  Mosher 
Executive  Director 


amd/rnm 


950  North  Glebe  Road  •  Suite  160  •  Arlington,  Virginia  22203-1824 
703/522-7350  ■  FAX:  703/522-2665 
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American  Road  i  Transportation  Builders  Association 


December  18,  1992 


The  Honorable  Thomas  Ewing 
U.S.  House  of  Representatives 
Washington,  D.C.   20515 

Dear  Representative  Ewing: 

The  4  000  members  of  the  American  Road  &  Transportation  BuUders  AssociaUon  (ARTBA)  commend  you  for 
introducing  the  "Regulatory  FlexibiUty  Amendments  of  1992"  and  fuUy  support  your  effort  to  re-mtroduce  this 
legislation  during  the  103rd  Congress. 

This  much  needed  legislation  will  help  to  insure  that  federal  regulations  do  not  continue  to  place  unnecess^y 
and  burdensome  requirements  on  the  transportation  construction  industry.  Our  members  beUeve  that  the 
excessive  paperwork  and  other  unnecessary  requirements  of  federal  regulauons  cost  theu-  compames  milhons  of 
dollars  in  loss  productivity. 

ARTBA  will  provide  its  full  support  in  helping  you  obtain  passage  of  the  Regulatory  HexibiUty  Amendments  Act 
during  the  103rd  Congress. 

Please  call  on  us  at  anytime  for  assistance. 

Sincerely, 


T.  Peter  Ruane 
President  &  CEO 


501  School  Street,  S.W.,  Eighth  Floor.  Washington.  DC,  20024-2713  •  (202)  488-2722  •  FAX  (202)  488-3631 
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AMERICAN  TRUCKING  ASSOCIATIONS 

410  First  Streer,  S  E.   •   VC'aslungton,  DC  20001-182C 
Timolhy  P.  Lvnch  (202)544   6245 

V,cc  PresiJen.',  Ltj;isljnie  Affa.rs  Fix  (202)  675-6568 


July  23,  1993 


The  Honorable  Thomas  Ewing 
U.S.  House  of  Representatives 
1317  Longworth  House  Office  Building 
Washington,  D.C.   20515 

Dear  Congressman  Ewing: 

I  am  writing  to  pledge  ATA's  support  for  the  bill  you  introduced  in 
February,  H.R.  830,  The  Regulatory  Flexibility  Amendments  Act  of  1993.  ATA 
is  scheduled  to  testify  on  Wednesday,  July  28th,  during  the  oversite  hearing 
before  the  House  Small  Business  Committee. 

We  have  joined  the  Regulatory  Flexibility  Act  Coalition,  which  is  made 
up  of  other  business  organizations,  and  look  forward  to  working  with  you  and 
your  staff  to  promote  this  important  legislation. 

Sincerely, 
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ASSOClAreO  L\NDSCAPE  CONTRACTORS  OF  AMERICA 
March   19,    1993 


:m^ 


The  Honorable  Thomas  W.  Ewing 
United  States  House  of  Representatives 
1317  Longworth  House  Office  Building 
Washington,  DC   20515 

Dear  Representative  Ewing: 

The  Associated  Landscape  Contractors  of  America  is  pleased  to  lend  its 
strongest  endorsement  to  H.R.830,  the  "Regulatory  Flexibility  Amendments 
Act  of  1993",  which  you  recently  introduced  to  relieve  the  burden  of 
federal  regulations  on  small  businesses. 

As  the  national  trade  association  for  the  landscape  industiry,  the  Associat- 
ed Landscape  Contractors  of  America  (ALCA)  represents  more  than  1,000 
landscape  contracting  firms.   ALCA  also  has  close  ties  to  more  than  10 
state  landscape  associations  representing  an  additional  7,000  firms  in  the 
landscape  industry. 

Both  Congress  and  the  federal  agencies  have  often  failed  to  access  the 
impact  of  their  actions  on  small  businesses,  such  as  landscape  contracting 
■firms.   When  debating  or  contemplating  a  particular  bill  or  rule  and  before 
adding  new  burdens,  legislators  and  regulators  must  broadly  assess  whether 
existing  requirements  already  address  that  issue  adequately. 

The  Regulatory  Flexibility  Act  of  1980  (RFA)  was  enacted  to  ensure  that 
federal  agencies  consider  the  potential  economic  impact  of  federal  regula- 
tions on  small  businesses.   However,  several  weaknesses  and  loopholes 
prevent  RFA  from  completely  fulfilling  its  intended  purposes.   H.R.830 
strengthens  RFA  by  closing  these  loopholes. 

H.R.830  repeals  the  prohibition  against  judicial  review  of  agency  compli- 
ance with  RFA.   Since  federal  regulators  do  not  face  the  treat  of  judicial 
action  for  failure  to  comply  v/ith  RFA.,  many  have  simply  chosen  to  ignore 
the  statute.   By  repealing  the  ban  on  judicial  review,  H.R.830  will  force 
'federal  agencies  to  seriously  consider  the  impact  of  new  rules  and  regula- 
tions on  small  businesses.   This  will  give  real  teeth  to  RFA.   Also,  the 
bill  requires  agencies  to  consider  both  the  direct  and  indirect  effects  of 
federal  rules  on  small  businesses.   Indirect  effects  of  regulations  are 
often  as  burdensome  as  direct  ones. 

H.R.830  poses  essential  strengthening  improvements  to  the  Regulatory 
Flexibility  Act  while  not  changing,  in  any  way,  the  statute's  original 
intent.   The  Associated  Landscape  Contractors  of  America  strongly  supports 
H.R.830 'and  urges  it.-;  passage.  , 

Sincerely, 


Debra  H.  Atkins 
Executive  Director 

12200  Sunri.vc- Valley  Drive  SuiR-  HO  RcMcm,  N'irpnia  22091   ,         Phiinc  (70.\)  620-6.«>.<  F;l\  (703)  620-63&5 
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REGULATORY 
FLEXIBILITY  ACT 
AMENDMENTS 
S.  490  and  H.R.  830 


Bills: 

S.  490  sponsored  by  Senator  Orrin  Hatch 
(R-UT) 

H.R.830  sponsored  by  Representative 
Thomas  Ewing  (R-IL) 

Content: 

This  legislation  would  clarify  procedures  for 
judicial  review  of  agency  compliance  with  the 
Regulatory  Flexibility  Act  (RFA)  of  1980.  "Reg 
Flex,"  as  it  is  generally  called,  was  passed  to 
make  federal  agencies  consider  the  cost  impact 
their  regulations  would  have  on  small  business 
before  they  go  into  effect  and  to  minimize  that 
impact  wherever  possible. 

When  a  federal  agency  proposes  a  regulation, 
under  the  law  it  must  publish  an  analyisis  of  the 
regulation's  economic  impact  on  small  business 
and  solicit  public  input.  However,  there  was  no 
enforcement  mechanism  included  in  the  1980 
law.  As  passed,  judicial  enforcement  of  the  law 
was  specifically  prohibited. As  a  result  agencies 
can,  and  do,  disregard  its  provisions  with 
impunity. 

If  an  agency  head  simply  certifies  that  a 
regulation  will  have  no  significant  economic 
impact  on  small  business  the  agency  may  ignore 
the  provisions  of  the  reg-flex  law.  Agencies  have 
used  this  loophole  to  avoid  the  intent  of  the  RFA. 

The  law  also  requires  a  review  of  regulations  ten 
years  after  they  have  been  put  in  place  to  insure 
that  no  significant  cost  impact  on  small  business 
has  occurred.  Again,  there  is  no  enforcement 
mechanism. 

These  Regulatory  Rexibility  Act  Amendments 
would  put  teeth  into  the  law  by  removing  the 
prohibition  of  judicial  review.  This  would 


provide  a  significant  means  of  enforcing  the  Act 
and  protecting  small  business  as  the  law 
originally  intended. 

Key  Points: 

*  This  legislation  needs  to  be  reviewed  by  the 
House  and  Senate  Small  Business  Committees. 

*  The  RFA  requires  that  agencies  specifically 
give  small  business  more  opportunities  to 
participate  in  their  rulemaking  process.  This  is 
not  occurring.  When  agencies  propose 
regulations,  there  is  little  or  no  effort  made  to 
indicate  the  impact  of  the  proposed  rules  on  small 
business.  This  makes  it  difficult  for  individual 
small  businesses  to  respond  to  the  proposal  with 
meaningful  comments. Often  these  proposals  are 
so  extensive  and  written  in  such  a  convoluted 
manner  that  a  typical  small  business  person  is 
unable  to  understand,  much  less  respond,  to  the 
proposal.  Rather  than  participate  in  the  process, 
they  must  rely  on  others  to  speak  for  them. 

*  Agencies  are  deliberately  disregarding  the  letter 
and  the  intent  of  the  law  because  it  has  no  teeth. 

*  The  RFA's  prohibition  of  judicial  review 
means  there  is  no  authority  to  call  agencies' 
flagrant  violations  of  the  law  to  account. 

ASC  Position: 

ASC  supports  swift  passage  of  these  Regulatory 
Flexibility  Act  Amendments. 


April,  1993 


'  ASC 


Associated  Specialty  Contractors 

1385  Piccord  Drive,  Rcx:kvme,  MD  20850,  (301)  869-5800  Office;  (301)  990-9690  (FCDC) 
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J^utoinotive  MTarts  JOX/ebuilders  m\. 


Iders  ^Association 


December  7,   1992 


The  Honorable  Thomas  Ewing 
U.S.  House  of  Representatives 
Washington,  D.C.   20515 

Dear  Representative  Ewing: 

On  behalf  of  the  over  1600  small  business  owners  who  are  members  of  the 
Autotiotive  Parts  Rebuilders  Association,   I  commend  you  for  your  plans 
to  re- introduce  legislation  to  iitprove  the  Regulatory  Flexibility  Act. 

Our  manbers  are  "business  ecologists."     They  rebuild  and  remanufacture 
all  the  parts  under  the  hood  of  a  car  and  a  truck.     We  are  responsible 
annually  for  saving  millions  of  barrels  of  oil  and  other  forms  of 
energy,   for  keeping  millions  of  tons  of  natural  resources  out  of  the 
smelting  process  and  fron  being  dumped  in  landfills.     The  burden  of 
government  regulations  on  our  members  reduces  profits  and  keeps  us  fron 
maximizing  v*iat  we  do  best-rebuilding  parts. 

APRA  strongly  supports  your  bill  and  encourages  it's  passage  in  the 
next  Congress. 


4^101  Fair  Lakes  Court,  Suite  210,  Fairfax,  Virginia    22033      -Jj^^' 
Phone:    (703)968-2772       FAX:  703-96S-2S78  v.wJh^^ 
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AUTOMOTIVE   WHOLESALERS   ASSOCIATION   OF   NEW   ENGLAND 
P.O.  Box  838.  Peterborough,  N.H.  03458        603-924-9449  (In  N.H.)        800-258-5318 

April    8,    1993 


The  Honorable  Thomas  W.  Ewing 
UNITED  STATES  REPRESENTATIVE 
1632  Longworth  House  Office  Building 
Washington,  D.  C.   20516-1315 

Dear  Representative  Ewing: 

AWANE  (Automotive  Wholesalers  Association  of  New  England)  is  comprised  of 
approximately  700  companies  located  in  all  of  the  New  England  States. 

You  are  obviously  aware  of  the  tremendous  amount  of  regulation  which  has  been 
fostered  upon  small  business  in  the  last  ten  years.   And,  I  can  tell  you  from 
first  hand  knowledge,  that  excessive  regulation  kills  business.   Therefore,  the 
intent  of  this  letter  is  to  thank  you  for  introducing  the  Regulatory  Flexibility 
Act  (RFA) ,  under  H.R.  830  and  to  let  you  know  that  this  trade  association  endorses 
your  concept  100%. 

Sincerely  yours, 

Lchard  T.  Healy  - 
Executive  Director 


Ri  chare 


cc:   Scott  Shearer 
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Business  /Xdi/ertising  Council,  Inc. 

Committee  on  Legislation 

John  K.  Lamb.  Chairman 


March  16,  1993 

Congressman  Thomas  W.  Ewing 
Washington  Office 

1632  Longworth  House  Office  Building 
Washington,  DC  20515-1315 

Dear  Congressman  Ewing, 

J  want  you   to  know  that  our  Association  and  its  members 
strongly  support   the  amendments  which  you  have  proposed   to 
strengthen   the  Regulatory  Flexibility  Act  H.R.    830. 

Like  most  regulation,  the  RFA  was  well  intentioned,  but  it 
got  out  of  hand  because  the  legislative  staffs  who  write 
legislation  have  no  concept  of  how  their  implementation  of 
legislative  concept  affects  small  business. 

We  are  members  of  the  Small   Business  Legislative  Council 
(SBLC)  and  I  will  send  a  copy  of  this  letter  to  John  Sataga j .  The 
SBLC  which  has  a  collective  membership  of  over  six  million  small 
business  members. 

It  might  help  the  Congress  to  be  reminded  that  there  are  2  0 
million  small  businesses  in  the  United  States.   These  contribute 
approximately  44%  of  all  business  sales  and  40%  of  the  GNP. 
American  small  business  employs  approximately  50%  of  the  private 
work  force  and  provides  67%  of  the  entry  level  jobs. 

American  small  business,  with  the  exception  of  the  United 
States  as  a  whole,  Germany  and  Japan,  is  the  largest  business 
entity  in  the  world. 

We  think  Congress  vastly  underestimates  the  importance  of 
American  small  business. 

Sincerely, 


J<4wr  K.  Lamb,  Chairman 
Committee  on  Legislation 


JKL/sim 


3450  Michigan  Avenue,  Hyde  Park  Square,  Cincinnati,  Ohio  45208  (513)  321-7990 
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AUG  02  1993 


TESTIMONY  ON  H.R.  830 
Regulatory  Flexibility  Amendments  Act  of  1993 


One  of  the  issues  at  the  outcome  of  the  1980  White  House  Conference  on  Small  Business, 
was  Regulatory  Flexibility,  commonly  known  as  Reg  Flex.  It  was  either  the  first  or 
second  bill  signed  into  law  by,  then,  President  Carter. 

Congress  heard  the  cry  of  the  small  business  community  to  have  some  breathing  space. 
Regulations  that  were  hterally  putting  small  business  owners  out  of  business  weren't 
doing  anyone  any  good. 

However,  over  the  years,  many  agencies  have  ignored  Reg  Flex  and  dismissed  it  as  "just 
something  on  the  books;  IRS,  being  the  worst  offender.  The  SBA  has  had  no  power  to 
enforce  compliance. 

Understandably,  those  making  the  laws  are  not  always  aware  of  the  problems  those  laws 
can  create  for  small  business.  H.R.  830,  The  Regulatory  Flexibility  Amendments  of 
1993,  would  solve  that  problem  of  lack  of  knowledge  by  requiring  agencies  to  work 
closely  with  the  SBA's  Chief  Counsel  for  Advocacy  who  would  give  input  into  the 
proposed  rules  prior  to  their  becoming  published. 

It  would  appear  that  any  bill  which  would  allow  small  business  to  flourish  is  a  good  bill. 
The  Regulatory  Flexibility  Amendment  is  just  that  kind  of  Bill. 


Thank  You! 


A/U-yi^^-^C^  Cj 


Eunice  Conn 

Executive  Director 

Independent  Business  Association  of  Illinois  (IB  AIL) 

Suite  200 

8565  Dempster  St. 

Niles,  Illinois  60714 

708-692-5733 


^c.O^oA^^ 
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MANUFACTURERS' AGENTS  NATIONAL  ASSOCIATION 


23016  MM  Creek  Road,  R  O.  Box  3467,  Uguna  HiHs,  CA  92654  /  Telephone  (714)  859-4040 


December  3,  1992 


Mr.  Thomas  W.  Ewing 

Member  of  Congress 

1632  Longworth  House  Office  Bldg. 

Washington,  DC   20515 

Dear  Congressman  Ewing: 

This  letter  is  to  express  my  complete  support  for  your  recently 
introduced  legislation  to  improve  the  Regulatory  Flexibility  Act 
(RFA) . 

I'm  certain  that  you  recognize  that  our  10,000  member  firms  are 
constantly  assailed  by  the  impact  of  the  rules  and  regulations 
that  federal  regulators  impose  upon  them. 

As  a  former  co-chairman  of  the  Board  of  Directors  of  the  Small 
Business  Legislative  Council  I  worked  hard  to  let  people  on  the 
Hill  know  of  our  plight. 

I  appreciate  your  letter  and  your  activities  in  our  behalf. 

Yours  very  truly. 

Manufacture!^?  Agents 
National  Assopiation 

James  J.  Gibbon? 

President, /{:eO  / 

!        y  ^^ 

JJG>ie-^ 


)AMES  ).  GIBBONS     President 


I 
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MILK  INDUSTRY  FOUNDATION 
NATIONAL  CHEESE  INSTITUTE 
INTERNATIONAL  ICt  CREAM  ASSOCIATION 


March    24,    1993 


The  Honorable  Thomas  Ewing 
1317  Longworth  Building 
Washington,  D.C.   20515 

Dear  Representative  Ewing: 

The  International  Dairy  Foods  Association,  a  trade  group 
representing  the  interests  of  about  500  companies  who  manufacture, 
process  and  supply  dairy  products,  endorses  your  legislation,  H.R. 
830,  to  amend  the  1980  Regulatory  Flexibility  Act(RFA). 

VThile  the  original  act  was  designed  to  force  federal  agencies  to 
consider  the  cost  and  impact  of  intended  regulations  on  small 
business,  the  reality  is  the  law  needs  some  improvement. 

We  believe  the  approach  taken  in  your  legislation  is  the  right 
course  toward  correction  of  the  inherent  weakness  in  the  existing 
law.  The  amended  legislation  will  not  only  strengthen  the  agencies 
hand  in  review  and  enforcement,  but  will  require  agencies  to 
consider  the  indirect,  as  well  as,  the  direct  effect  of  their 
proposed  rules. 

All  too  often  businesss  growth  is  stifled  by  excessive  regulation 
with  its  impact  being  felt  hardest  by  small  business.  As  we  move 
slowly  toward  economic  recovery,  success  will  be  determined  in 
large  part,  by  the  growth  of  private  sector  business.  This  bill  is 
a  step  in  the  right  direction  for  all  of  us. 


1 


INTERNAIIONAL 

DAWY  FOODS 

ASSOCIATION 

686  Sxleenlh  Stieet.  N  W, 

Washington,  D  C  20006 

Telephone  202  296-4250 


MIIK  NATIONAL  INTERNATIONAI 

INDUSTRY  CHEESE  ICE  CREAM 

FOUNDATION  INSTITUTE  ASSOCIATION 

Telephone  202-296-4250     Telephone  202659- 1 454  Telephone  202-296  4250 

Fox  202-33T-7820  or  202-659-T496 
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K'l 


Tiie  Moore  Group 
Su:ie  47  i 

1212  Nru  Yori  Au„„e.  N.W. 
Wmhittgun,  DC  20ni)i 


I'll.  Fm:  202.7S9.04S3 


March  16,  1993 


The  Honorable  Thomas  W.  Ewing 

U.S.  House  of  Representatives 

1317  Longworth  House  Office  Building 

Washington  D.C.    20515 

Dear  Representative  Ewing; 

I  am  writing  on  behalf  of  the  Association  of  Women  Government 
Contractors  (AWGC)  to  endorse  the  recently  introduced  legislation 
to  improve  the  Regulatory  Flexibility  Act  (RFA),  H.R.  830. 

As  a  representative  of  AWGC  which  is  comprised  of  small  businesses 
as  well  as  president  of  a  small  consulting  organization,  I  am 
acutely  aware  of  the  impact  of  excessive . government  regulations. 
More; importantly,  we  are  extremely  concerned  over  a  number  of  the 
initiatives  proposed'  in  the  Clinton  Economic  Reform  plan.  This 
plan  has  dire  implications  for  small  businesses. 

The  Regulatory  Flexibility  Amendments  of  1993  proposes  changes  in 
the  original  act  which  will  make  RFA  much  more  effective  in  forcing 
federal  legislators  to  review  the  impact  of  rules  and  regulations 
on  small  businesses. 

AWGC  supports  this  bill  and  encourages  members  of  Congress  to  pass 
this  needed  legislation. 


Carol  Bfyden  Moore 

Chairman ,  .L^gj^si^tiye  Committee .. . 

Association  of^omert  Goveirnment  Contractors 
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yU)^  National  Association  of  Chemical  Distributors 

l— ^-^  1 101  Seventeenth  St.,  N.W.,  Suite  1200  •  Washington,  DC  20036  •  202/2%-9200  •  FAX  202/296-0023 


22  March  1993 


Dear  Representative  Ewing: 

Thank  you  for  your  recent  correspondence  regarding  the  Regulatory  Flexibility  Amendments 

Act. 

On  behalf  of  the  National  Association  of  Chemical  Distributors,  representing  over  250 
chemical  distributing  companies  in  all  fifty  states,  I  would  Uke  to  extend  my  enthusiastic 
support  for  your  Regulatory  Flexibility  Amendments  Act.  We  strongly  agree  that  the 
Regulatory  Flexibility  Act  should  be  strengthened.  Your  proposed  amendments  have  our 
unqualified  endorsement. 

We  wish  you  the  best  of  luck  in  this  project.  If  I  can  provide  any  further  information,  please 
do  not  hesitate  to  contact  me. 

Sincerely, 


Robert  Ekstrand 
Director  of  Government  Affaris 


The  Honorable  Thomas  W.  Ewing 
U.S.  Representative 
1632  Longworth  House  Office  Building 
Washington,  D.C.  20515-1315 
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The  National  Association  of 

Negro  Business  and  Professional  Women's  Clubs,  Inc. 

1806  NEW  HAMPSHIRE  AVENUE  NW  WASHINGTON.  D.C.  20009-3298 

TELEPHONE:  AREA  CODE  202-483-4206 

FAX:  202-462-7253 


November  30,  1992 


The  Honorable  Thomas  W.  Ewing 
1632  Longworthi  House  Office  Building 
Washington,  DC  20515 


Dear  Mr.  Ewing: 

The  members  of  The  National  Association  of  Negro  Business  and  Professional  Women's  Clubs, 
Inc.,  support  any  efforts  toward  helping  small  business  owners,  especially  through  passage  of 
the  Regulatory  Flexibility  Amendments  Act  of  1992.  One  of  the  major  tenets  of  our  association 
is  to  protect  the  interest  of  business  and  professional  women.  In  addition,  the  main  purpose  of 
our  Economic  Development  Corporation  is  to  expand  opportunities  available  to  black  women 
whose  economic  and  educational  opportunities  have  been  limited  due  to  prejudice  and 
discrimination,  economic  and  otherwise;  to  assist  women  in  developing  entrepreneurial  and 
management  skills  necessary  for  the  successful  operation  of  business  enterprises;  and  to  assist 
said  women  in  obtaining  financial  support  from  other  sources. 

The  Regulatory  Flexibility  Amendments  Act  will  assist  small  business  owners  in  cutting  the  red 
tape  of  bureaucracy  and  allow  them  to  utilize  their  time  and  resources  to  maintain,  expand  and 
maximize  the  success  of  their  business. 

The  National  Association  of  Negro  Business  and  Professional  Women's  Clubs,  Inc.  applauds 
your  insight  and  foresight  and  is  ready  to  assist  in  any  way  to  ensure  the  passage  of  the 
Regulatory  Flexibility  Amendments  Act  in  the  Congress. 

Sincerely, 

Catherine  Sykes 
National  President 
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MAR  2  o  139^ 


National  Association  of  Plumbing-Heating-Cooling  Contractors 


Pride  In  Our  Past— Faith  In  Our  Future 


March  22,  1993 


The  Honorable  Thomas  W.  Ewing 
U.S.  House  of  Representatives 
Washington,  D.C.    20515 


Dear  Congressman  Ewing: 

On  behalf  of  the  National  Association  of  Plumbing-Heating-Cooling  Contractors 
(NAPHCC)  and  our  more  than  5,500  member  contracting  businesses,  we  wish  to  express  our 
strong  support  for  H.R.  830,  the  Regulatory  Flexibility  Amendments  Act  of  1993.    We 
appreciate  your  efforts  to  improve  the  Regulatory  Flexibility  Act  (RFA),  and  your  continued 
interest  in  this  matter. 

Last  May,  NAPHCC  was  granted  the  privilege  of  appearing  before  a  House 
Taskforce  on  Small  Business  hearing  to  discuss  the  impact  of  over  burdensome  or  misguided 
federal  regulations  on  America's  small  businesses.    The  sheer  volume  and  complexity  of 
paperwork  our  members  are  responsible  for  on  a  daily  basis  is  mind-boggling.   The  fact  that 
they  are  stUl  able  to  conduct  their  business  in  addition  to  the  paperwork  burden  is  truly 
commendable. 

The  need  to  reduce  the  burden  of  federal  regulation  on  small  business  is  vital  to  our 
nation's  continued  economic  recovery,  and  is  one  of  NAPHCC's  top  priorities.    Enactment 
of  H.R.  830  will  go  a  long  way  towards  alleviating  the  burden  of  federal  regulatory  activities 
on  small  business. 

If  NAPHCC  can  assist  you  in  any  was  as  you  work  with  your  colleagues  on  this 
important  issue,   please  do  not  hesitate  to  contact  us. 


Sincerely, 


jBt/^SE^lA»0«-J^' 


Tim  Ceren  Paul  L.  Schlosser,  Jr. 

President  Chairman,  Legislative  Committee 


180  S.  Washington  St.,  P.O.  Box  6808,  Falls  Church,  VA  22046-1148  •  703/237-8100  •  FAX  703/237-7442 
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NFIB 


February  2,  1993 


National  Federation  of 
Independent  Business 


The  Honorable  Thomas  W.  Ewing 
U.S.  House  of  Representatives 
1317  Longworth  House  Office  Building 
Washington,  DC   20515 


Dear  Representative  Ewing: 

I  am  writing  on  behalf  of  the  over  600,000  small  business  owners  of  the 
National  Federation  of  Independent  Business  (NFIB)  to  urge  your  support  for  the 
"Regulatory  Flexibility  Amendments  of  1993",  introduced  by  Congressman  Thomas 
Ewing. 

To  small  business  owners,  excessive  government  regulation  and  the  volumes 
of  paperwork  requirements  it  produces  has  reached  its  highest  level  ever.   We  have 
been  hearing  from  small  business  owners  in  record  numbers  about  the  cumulative 
effect  of  layers  of  regulation.   The  complexity,  cost,  and  time  it  takes  for  small 
firms  to  deal  with  so  many  government  regulations  inhibits  job  creation,  product 
expansion,  and  new  market  entry. 

The  issue  of  regulatory  flexibility  has  been  a  top  priority  for  NFIB  since 
passage  of  the  original  Regulatory  Flexibility  Act  (RFA)  in  1980.   The  act, 
requiring  agencies  to  take  into  account  the  effect  of  regulations  on  smaller 
businesses  and  minimize  costs  where  possible,  has  been  an  important  tool  for 
easing  regulatory  compliance  for  the  small  business  community.    However,  it  has 
one  major  flaw  that  has  seriously  weakened  it:   lack  of  judicial  review  authority. 

The  Regulatory  Flexibility  Amendments  of  1993  restores  the  "teeth"  to  the 
RFA  by  reestablishing  judicial  review  authority.   In  addition,  it  requires  the 
consideration  of  indirect  effects  of  regulations  on  small  firms,  which  are  often  as 
burdensome  as  direct  effects  but  not  considered  in  a  reg  flex  analysis.   These 
important  changes  close  loopholes  in  the  original  act  and  make  it  more  effective, 
while  not  changing  its  intent  in  any  way 

Suite  700 

600  Maiyiand  Ave  s  v(  NFIB  Strongly  supports  this  bill  and  stands  ready  to  assist  in  any  way  to 

Washington,  DC  20024  .  ■       .     Vi 

(202)554-9000  ensurc  its  passage  in  the  Congress. 

Direct  Unc(  202)  554  0822 
Fax  (202)  5540496 

Sincerely, 


^ 


w 

ohn  J.  Motley  III 
Vice  President 
Federal  Governmental  Relations 


The  Guardian  of 
Small  Business 
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NATIONAL  LIMOUSINE  ASSOCUTION 

1300  L  STREET  NW,  SUITE  1050,  WASHINGTON,  D.C.  20005      (|^j  'iS2-1^6 


f^AR23l993 


March  17,  1993 


The  Honorable  Thomas  W.  Ewing 
U.S.  House  of  Representatives 
1317  Longworth  House  Office  Building 
Washington,  DC  20515 

Dear  Congressman  Ewing: 

The  National  Limousine  Association,  representing  over  900  small  business  nationwide,  strongly 
supports  your  introduction  of  the  Regulatory  Flexibility  Amendments  Act  of  1993. 

While  we  are  in  favor  of  the  Regulatory  Flexibility  Act,  we  agree  that  provision  must  be  made  in 
order  to  strengthen  the  compliance  of  regulatory  agencies  as  well  as  keep  small  business  interests 
at  the  forefront  of  this  legislation. 

Again,  the  National  Limousine  Association  is  comprised  of  over  900  limousine  company  owners,  all 
of  whom  are  small  businesses,  and  are  at  great  risk  of  suffering  in  many  ways  through  excessive 
regulation  of  the  federal  government. 

We  also  agree  that  if  the  Regulatory  Flexibility  Act  is  to  be  effective,  we  must  insure  compliance  as 
well  as  allow  the  Chief  Counsel  for  Advocacy  of  the  SBA  to  monitor  the  activity  of  these  agencies. 

The  National  Limousine  Association  strongly  supports  your  introduction  of  this  legislation  and  will 
assist  in  any  way  possible  to  ensure  its  passage  through  Congress. 

Sincerely, 


Charles  Wisniewski 
President 
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NPA 


National  Parking  Association 

1112  16lh  Sireei,  N.W..  Suiie  300.  Washington,  D.C.  20036     (202)  296-4336   FAX  (202)  331-8523 


March   16,    1993 


The  Honorable  Thomas  W.  Ewlng 
House  of  Representatives 
1632  Longworth  House  Office  Building 
Washington,  D.C.  20515-1315 

Dear  Congressman  Ewing: 

In  response  to  your  letter  of  March  12  to  George  Dragotta,  the  National 
Parking  Association  would  be  pleased  to  Join  the  list  of  supporters  of 
the  Regulatory  Flexibility  Act  (H.R.  830). 

The  National  Parking  Association  represents  more  that  1,100  members 
nationwide,  who  control  approximately  70  per  cent  of  the  private  parking 
Industry. 

For  your  records,  Mr.  Dragotta  has  left  the  Association.  I  retired 
recently  from  GTE  Corporation  (knew  you  through  Dick  Miller  and  the  GTE 
hospitality  suite  at  NCSL  sessions)  and  now  serve  as  the  government  affairs 
specialist  at  the  NPA.  Communications  should  be  sent  in  the  future  to  the 
undersigned  or  to  Allen  G.  Siegel,  president  of  the  National  Parking 
Association. 

Meanwhile,  we  want  to  wish  your  and  your  associates  every  success  with 
the  Regulatory  Flexibility  Act.  Best  regards. 


F. 'JaMES  KOCH 


ent  Affairs  Speciality 
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May  17,  1993 

National  Small  Blsiness  United 

The  Honorable  Thomas  W.  Ewing  "55  i5th  streh.  n  w. 

U.S.  House  of  Representatives  ^-...^sc.o..  d.c  ots'" 
1317  Longworth  House  Office  Building  202-293-8830 

Washington,  D.C.   20515  fax;  2o:-872-8543 

Dear  Representative  Ewing: 

I  am  writing  to  express  our  organization's  strong  support  for  your  "Regulatory  Flexibility 
Amendments  of  1993".  Our  surveys  of  the  small  business  community  tell  us  that  business 
owners  see  regulatory  burdens  as  the  third  largest  challenge  to  the  survival  of  their  businesses, 
behind  only  the  recession  and  health  care  costs. 

The  Regulatory  Flexibility  Act  (RFA)  is  an  important  tool  for  controlling  and  reviewing 
the  federal  regulatory  burden  on  small  businesses.  National  Small  Business  United  (NSBU)  was 
among  the  original  supporters  of  the  Act  in  1980  and  continue  to  be  excited  about  its  potential. 
However,  there  are  significant  limitations  that  prevent  the  RFA  from  protecting  small  business 
to  the  extent  that  was  originally  intended.  The  most  serious  of  these  limitations  is  the  general 
lack  of  an  enforcement  authority.   This  is  where  your  bill  comes  in. 

Your  Regulatory  Flexibility  Act  Amendments  requires  the  consideration  of  the  indirect 
effects  of  regulations  on  small  firms,  and  it  reestablishes  judicial  review  authority  to  the  statute, 
which  brings  real  teeth  to  the  act.  Government  regulators  will  not  longer  be  able  to  ignore  the 
RFA  with  impunity.  These  changes  will  greatly  enhance  the  utility  of  the  original  Act,  and  they 
will  be  an  enormous  boon  to  the  small  business  community.  We  strongly  endorse  these  changes 
and  urge  their  expeditious  passage. 

We  greatly  appreciate  your  having  introduced  the  bill  and  stand  ready  to  assist  in  its 
passage  in  whatever  way  we  can.    Thank  you. 


incerely  yours. 


John  Paul  Galles 
Executive  Vice  President 
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National  TDoliiig  &  Machining  Association 

I'  R  E  (_  1  -N  I  1)  N 

December  7,  1992 

The  Honorable  Thomas  Ewing 

U.  S.  House  of  Representatives 

Washington,  D.  C.   20515 

Dear  Congressman  Ewing: 

Thank  you  for  your  letter  of  November  24,  1992  regarding  the 
Regulatory  Flexibility  Act  (RFA) .  On  behalf  of  the  3,100  member 
companies  of  the  National  Tooling  and  Machining  Association  (NTMA) , 
I  would  like  to  thank  you  for  your  efforts  in  helping  small 
business,  and  we  are  very  pleased  that  you  will  re-introduce  the 
RFA  in  the  103rd  Congress. 

We  support  the  RFA  and  particularly  the  provision  repealing  the  ban 
on  judicial  review  authority.  We  believe  this  will  encourage 
federal  agencies  to  consider  the  indirect  impact  of  federal 
regulations  on  small  companies  which  can  often  be  more  damaging 
than  the  direct  and  obvious  effects. 

Although  government  regulatory  reguirements  observed  on  a  singular 
basis  may  seem  modest,  the  cumulative  burden  of  several  "modest" 
demands  and  the  costs  incurred  are  counterproductive. 

Many  of  NTMA's  member  companies  have  government  contracts  or 
subcontracts  and  must  comply  with  excessive  regulations.  Many  of 
these  demands  are  unnecessary  and  hamper  economic  efficiency. 

NTMA  is  the  national  association  representing  3,100  small  contract 
tooling  and  machining  shops  throughout  the  United  States.  Our 
members  manufacture  tools,  dies,  jigs,  gages  and  special  machines. 
The  industry  supplies  precision  tooling  to  such  vital  industries  as 
defense,  automotive,  aerospace  and  construction.  Most  of  our  firms 
are  family  owned,  employing  between  2  5  and  30  employees.  The 
industry  generates  sales  in  excess  of  $25  billion  a  year. 

NTMA  strongly  supports  your  bill  and  stands  ready  to  assist  in  any 
way  to  assure  its  passage. 


I  John  A.  Cox,  Jr. 

Manager,  Government  Affairs 


U;{l)l)U\irigsli»iil{(M(IH'l\V;isliirii;l(»M..\liuvl;ui(|-J(l7U'('')l>l)ii<S-(r2(KI 
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Northeast  Texas 

Nursery  Growers 
Association 


July  7,  1993 


The  Honorable  Thomas  W.  Ewing 

U.S.  House  of  Representatives 

1317  Longworth  House  Office  Building 

Washington,  D.C.   20515 

Dear  Representative  Ewing, 

The  Northeast  Texas  Nursery  Growers  Association  lends  its 
support  to  H.R.  830,  the  "Regulatory  Flexibility  Ammendments 
Act  of  1993." 

We   are   a   regional   nursery   association  of  forty  growers, 
mostly  small  businesses  of  less  than  one-hundred  employees.   The 
numerous  laws  and  regulations  imposed  on  small  businesses  by 
federal,    state   and   local   governments    has   imposed   a 
disproportionate  burden  on  our  businesses.   With  fewer  resources, 
the  economic  impact  on  small  businesses  can  be  devastating. 

We  strongly  endorse  H.R.  830  to  repeal  the  prohibition 
against  judicial  review  of  agency  compliance  with  RFA  and  to 
consider  both  the  direct  and  indirect  effects  of   federal   rules 
and  regulations  on  small  businesses. 

Your  leadership  is  genuinely  appreciated. 


iley 
President  Northeast  Texas 
Nursery  Growers  Association 


P.  O.  Box  945 


Whitehouse,  Texas  75791 
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opticians 
association  of 
america 


March   23,    1993 


10341  Democracy  Lane 

Fairfax,  Virginia  22030-2521 

703/691-8355 

FAX  #703/691-3929 


BOARD  OF  DIRECTORS 


Jam«s  S  Eihin 
Kathy  Fettef 


Mr.  Thomas  W.  Ewing 
Member  of  Congress 
Congress  of  the  United  State 
House  of  Representatives 
Washington,  D.C.   20515-1315 

Dear  Mr.  Ewing: 

I  am  responding  to  your  letter  dated  March  12,  1993. 

The  Opticians  Association  of  America  does  support  H.R.  830 
which  you  have  introduced. 

Too  often,  the  role  small  business  plays  is  overlooked  or 
ignored.   We  applaud  your  efforts  to  provide  a  means  to 
protect  the   intej^ests  of  small  business. 

Sincere! 


Paul  Hdughlahd,  Jr.,  CAE 
Executijve  Director 

PH/kg 


National  Opticians  Convention 


Anatieim,  California 


June  24  -  27,  1993 
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PROFESSIONAL  LAWN  CARE  ASSOCLVTION  OF  AMERICA 

1 000  Johnson  Ferry  Rd,N.E.  •  Suite  CI  35  •  Mnrietlo.Geoigin  30068-2112 
404-977-5222  •  800-458-3466  •  FAX  404-578-6071 


APR 


April  21,  1993 

The  Honorable  Thomas  W.  Ewing 
United  States  House  of  Representatives 
Washington,  DC   20515 

Dear  Congressman  Ewing: 

Thank  you  for  your  sponsorship  of  legislation  to  amend  the  Regulatory  Flexibility  Act  (RFA) 
to  reduce  the  burden  of  federal  regulations  on  small  businesses. 

New  and  excessive  government  regulaUons  and  the  ever  increasing  amount  of  paperwork 
requirements  they  cause  cost  time  and  productivity  to  small  lawn  care  businesses,  which  they 
can  ill  afford.    PLCAA  believes  the  provisions  of  your  legislative  proposal  will  finally  put 
some  teeth  into  the  13-year-old  law  that,  until  now,  has  caused  only  lip  service  to  the 
principle  it  was  enacted  for-to  address  the  economic  effects  of  regulations  on  the  small 
business  community. 

PLCAA  applauds  your  efforts  and  will  encourage  its  members  to  ask  their  congressmen  and 
congresswomen  to  support  or  co-sponsor  your  legislation. 

Sincerely, 

Thomas  J.  Delaney        V 
Director  of  Government  Affairs 

TJDxkc 


'Make  Your  Greens  Come  True"  ^^^ 
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Small  Business  Exporters 

Association  - 


MAR  2  2 1993 

March  18,  1993  W^*^  ^ 


The  Honorable  Thomas  W.  Ewing 
U.  S.  House  of  Representatives 
1632  Longworth  House  Office  Building 
Washington,  DC  20515-1315 

Dear  Congressman  Ewing: 

Government  regulatory  activism  doesn't  create  jobs,  doesn't  reduce  the  cost  of  doing 
business,  doesn't  increase  efficiency  or  competitiveness.  As  a  point  in  fact,  it  has  an  adverse 
impact  on  all  of  the  above. 

You  and  your  co-sponsors  are  to  be  commended  for  your  efforts  to  make  the  system  more 
accountable  prior  to  the  issuance  of  new  regulations.  The  Small  Business  Exporters 
Association  heartily  endorses  "Regulatory  Flexibility  Amendments  of  1993." 

Much  has  been  said  about  global  competitiveness  over  the  last  year  or  so.  The  Congress  has 
held  many  hearings  and  heard  from  some  of  the  best  minds  in  the  country.  Not  one  testified 
to  the  benefits  bestowed  on  our  society  or  international  competitiveness  through  regulatory 
excess.  Little  has  been  said  about  small/mid-sized  businesses  whose  ability  to  comply  with 
the  awesome  burden  of  undue  government  regulation  at  all  levels  does  nothing  to  help  them 
compete  globally.   They  compete  in  spite  of  them. 

Please  keep  us  advised  of  your  efforts.  We  will  do  what  we  can  to  support  your  efforts  from 
the  grass  roots  level.  I  have  enclosed  a  copy  of  our  position  paper  on  "Exporting  as  a 
National  Priority"  for  your  information.  If  you  agree  with  its  conclusions,  please  feel  free 
to  distribute  it  to  your  colleagues. 


Cordially, 


E.  Marun  Duggan' 
Executive  Director 

EMD/ml 
En:losure 


Exporting  for  America's  Economic  Security 


4603  John  Tyler  Court    ■     Suite  203    •    Annondole,  Virginia  22003 
(703)  642-2490    •     Fox (703) 750-9655 


91 


SOBERANO  ASSOCIATES  INTERNATIONAL 

1 133  15th  Street,  NW.  Suite  1200 

Washington,  D.C.  20005 

Tel  (202)  296-7728 

FAX  (301)  216-0744 


March  24,  1993 


The  Hon.  Thomas  Ewing 

1632  Longworth  House  Office  Bldg. 

Washington,  D.C.  20515-1315 


Dear  Congressman  Ewlng: 


It  is  about  time  that  the  Office  of  Advocacy  is  given  the  clout 
it  needs  to  bat  for  small  businesses.   In  the  past,  the  Chief  Advocates 
either  did  nothing  or  were  removed  from  their  position  if  they  did 
something  for  small  businesses. 

Our  organization,  the  Asian  American  Business  Roundtable,  is  100% 
behind  H.R.  830  "to  improve  the  Regulatory  Flexibility  Act  (RFA) .   In 
order  for  the  Office  of  Advocacy  to  be  effective  and  have  credibility 
with  small  businesses,  it  needs  this  power  from  Congress  to  be  able  to 
look  into,  comment  on  and  act  upon  government  regulations  as  they  affect 
adversely  small  businesses. 

Sincerely, 


Rawlein  G.  Soberano,  Ph.D. 
President 
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Tett  Enterprises 
Marketing  Consultants 


MAR?' 1993 


Honorable  Thomas  W.  Ewing 
Member  of  the  House  of  Reoresen ta tives 
1632  Lonqworth  House  Office  Building 
Washington,  D.C.   20515-1315 

Dear  Mr .  Ewing : 

Minority  and  Women  Owned  Businesses  of  the  D.  C.  Metropolitan 
Area  support  (RFA),  H.R.  830.   Too  much  regulation  has  caused  small 
businesses  to  fold  and  people  to  lose  jobs.  .-' 

We  support  you  in  this  effort. 


Sincere ly , 


'0\- 


,V\^ 


T^ 


Lois    Tett 
Pres  iden  t 


71  P  Street.  NW  Washington,  D.C.  20001-1133        (202)332-7376 
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MAR  V  1993 


March  17.  1993 


The  Honorable  Thomas  W.  Ewing 
U.S.  House  of  Representatives 
1317  Longworth  House  Office  Building 
Washington,  DC  20515 

Dear  Congressman  Ewing: 

The  United  Bus  Owners  of  America,  representing  over  1,000  small  business 
nationwide,  strongly  supports  your  introduction  of  the  Regulatory  Flexibility 
Amendments  Act  of  1993. 

While  we  are  in  favor  of  the  Regulatory  Flexibility  Act,  we  agree  that  provision 
must  be  made  in  order  to  strengthen  the  compliance  of  regulatory  agencies  as  well 
as  keep  small  business  interests 
at  the  forefront  of  this  legislation. 

Again,  the  United  Bus  Owners  of  America  is  comprised  of  over  1,000  private 
motorcoach  company  owners,  all  of  whom  are  small  businesses,  and  are  at  great  risk 
of  suffering  in  many  ways  through  excessive  regulation  of  the  federal  government. 

We  also  agree  that  if  the  Regulatory  Flexibility  Act  is  to  be  effective,  we  must 
insure  compliance  as  well  as  allow  the  Chief  Counsel  for  Advocacy  of  the  SBA  to 
monitor  the  activity  of  these  agencies. 

The  United  Bus  Owners  of  America  strongly  supports  your  introduction  of  this 
legislation  and  will  assist  in  any  way  possible  to  ensure  its  passage  through 
.Congress. 

Sin^rely, 


Wayne  J.  "Smith 
Executive  Director 


1300  L  Street  N.W..  Suite  1050,  Washington,  D.C.  20005-4107 
(202)  484-5623       (800)  424-UBOA       FAX:  (202)  898-0484 


70-914  -  93  -  4 


U.S.  Chamber 


on  Small  Business 
Legislation  &  Regulation 


An  Inside  Washington  Report 


Volume  XV,  No.  1 


January  1993 


Gearing  Up  For  Regulatory 
Relief 

by  David  Voight 

Everyone  talks  about  reducing  the  burden  of  federal  regulations  on  small 
busmess.  but  too  few  try  to  do  anything  about  it. 

An  exception  is  Thomas  Ewing  (R.-III.)  who  miroduced  legislation  in  the 
waning  days  of  the  last  Congress  that  would  correct  significant  weaknesses  in 
the  existing  Regulatory  Flexibility  Act  (RFA).  Although  the  last  Congress  did 
not  have  time  to  act  on  this  proposal.  Rep.  Ewing  is  gearing  up  for  a  serious 
effort  this  year. 

The  RFA.  which  was  originally  enacted  in  1980,  was  designed  to  force 
federal  agencies  to  take  into  account  the  impact  and  cost  of  their  regulations 
on  small  businesses  and  to  design  ways  to  minimize  that  impact.  Properly 
administered,  the  RFA  could  be  an  important  tool  in  the  effort  of  the  small 
busmess  community  to  fight  off  the  harmful  effects  of  excessive  federal 
regulations. 

Unfortunately,  the  original  legislation  had  one  or  two  flaws.  Congressman 
Ewing  is  attempting  to  correct  them.  The  first,  and  most  important,  is  a 
section  of  the  original  law  that  prohibits  judicial  review  of  agency  compliance 
with  the  RFA.  This  may  have  been  necessary  initially  to  get  enough  agency 
agreement  to  get  the  bill  through;  but  now,  it  clearly  hamstrings  effective 
implementation.  Because  federal  regulators  do  not  face  the  threat  of  judicial 
action  for  failure  to  comply  with  the  RFA,  it  becomes  very  easy  to  minimize 
compliance  with  the  law  or  ignore  it  altogether. 

Likewise,  Ewing's  proposed  amendments  would  require  agencies  to 
consider  the  indirect  effects  as  well  as  the  direct  effects  of  their  proposed  rules. 
Small  businesses  know  that  frequently  it  is  in  these  secondary  effects  that  the 
greatest  burdens  lie. 

Finally.  Ewing's  amendments  would  clarify  and  strengthen  the  role  of  the 
Chief  Counsel  for  Advocacy  at  the  Small  Busmess  Administration  in  monitor- 
ing RFA  compliance.  Under  the  new  proposal,  agencies  would  be  required  to 
give  the  Chief  Counsel  an  advance  look  at  proposed  rules.  This  would  clearly 
enhance  the  opportunity  for  timely  small  business  input  before  regulations 
become  locked  in  cement.  Also  proposed  would  be  the  authority  of  the  Chief 
Counsel  to  file  amicus  bnefs  {friend  of  the  court  briefs)  in  court  cases  involv- 
ing federal  rule  review. 

A  recent  study  suggests  regulations  and  "red  tape"  drains  the  economy  of  as 
much  as  $400  billion  annually.     The  intent  of  the  RFA  was  to  make  this 
burden  more  evenly  distributed  among  all  businesses.  Ewing  is  offering  a 
reasonable  proposal.  Hopeftjlly,  the  rest  of  Congress  will  agree. 
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Statement  of  the  Honorable  Pat  Roberts 

Ranking  Republican 

Committee  on  Agriculture 

U.S.  House  of  Representatives 

July  28,  1993 


I  thank  the  Committee  for  the  opportunity  to  comment  on  the  need  for  and  my 
support  of  the  amendments  to  the  Regulatory  Flexibility  Act.  I  am  a  cosponsor  of  this 
legislation  and  I  believe  that  changes  need  to  be  made  to  strengthen  the  provisions  of  the 
Act.  Far  too  often,  the  regulatory  agencies  of  the  Executive  branch  roll  forward  with  rules 
and  regulations  without  first  considering  the  true  impact  they  have  on  the  people  they 
burden  most-small  businesses  and  consumers. 

A  prime  example  of  this  lack  of  sensitivity  for  the  impact  of  regulation  on  the  rural 
economy  can  be  found  in  my  district  where  small  businesses,  primarily  family  farms,  are  soon 
to  be  hit  by  new  environmental  regulations  proposed  by  the  Environmental  Protection 
Agency  (EPA).  The  EPA  has  decided  that  tractor  and  combine  emissions  are  "significantly" 
polluting  our  nation's  cities.  As  a  result,  the  EPA  has  decided  that  emission  control 
standards  will  apply  to  all  offroad  engines  over  50  horse  power.  Nearly  every  motorized 
farm  implement  falls  within  this  classification. 

The  EPA  made  an  impact  analysis  of  the  regulations  on  the  industry  directly  affected 
by  the  proposed  rule.  They  assumed  the  direct  impact  of  the  regulations  would  fall  on  the 
manufacturers  of  farm  and  construction  equipment.  EPA  decided  that  the  regulation  would 
not  significantly  burden  small  businesses  because  most  equipment  manufacturers  are  large 
companies.   This  may  be  true,  but  the  EPA  should  have  had  enough  sense  to  realize  that 
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the  true  costs  of  the  regulations  would  be  borne,  not  by  the  manufacturers,  but  by  the 
purchasers  of  the  equipment.  The  businesses  that  use  the  regulated  equipment  will  end  up 
paying  the  full  costs  of  the  regulation  because  it  will  be  passed  on  to  them.  As  a  result  of 
the  regulations,  farmers  could  be  paying  up  to  $3,000  more  per  engine  or  piece  of 
equipment  This  represents  a  great  increase  in  the  cost  of  production  and  would  significantly 
burden  small  business.  The  EPA  failed  to  consider  the  indirect  cost  of  the  regulation.  This 
exemplifies  a  great  flaw  in  the  regulatory  process  that  could  be  addressed  by  strengthening 
the  Regulatory  Flexibility  Act. 

The  emission  standards  situation  also  exemplifies  regulation  for  regulations  sake  and 
an  inefficient  use  of  public  funds  in  a  time  when  fiscal  responsibility  is  needed  most.  The 
EPA  essentially  went  fishing  for  a  new  environmental  problem  to  satisfy  their  insatiable  need 
to  regulate.  In  the  Clean  Air  Act  Amendments  of  1990,  Congress  directed  the  EPA  to 
complete  a  study  of  nonroad  engines  and  vehicles  to  determine  whether  they,  "significantly 
contribute"  to  air  pollution.  The  EPA  finished  its  study  and  found  that  these  engines  were 
"significant  contributors."  The  rule  was  published  in  the  Federal  Register  on  May  17,  and 
proposes  that  diesel  engines  over  50  horsepower  be  regulated  for  emissions  of  nitrous  oxides 
(NOx)  and  "smoke."  The  regulation  would  apply  to  engines  built  in  1996  or  after.  It  is  also 
here  where  the  EPA  declared  and  explained  its  finding  of  significance. 

There  are,  however,  gaping  holes  in  the  EPA's  analysis,  and  the  logic  and  reasoning 
upon  which  the  significance  finding  is  based  are  suspect  at  best.  The  EPA  had  to  bend  over 
backwards  to  find  a  way  to  make  an  affirmative  significance  determination.  The  EPA  first 
turned  to  the  Senate  Environment  and  Public  Works  Committee  Report  on  the  Senate's 
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version  of  the  bill  containing  the  Clean  Air  Amendments  in  order  to  try  and  find  guidance 
as  to  what  "significant  contribution"  meant.  I  contend  a  careful  reading  of  the  Report 
indicates  that  Congress  never  intended  the  figures  in  this  Report  be  used  to  determine 
significance.  Instead  of  basing  regulation  on  sound  science  and  need,  they  are  basing 
regulations  on  misinterpreted  Report  language.  Yet,  these  figures  remain  a  part  of  the 
EPA's  definition. 

Next,  the  EPA  compared  the  amounts  of  nitrous  oxide  (NOx)  emissions  with  and 
without  the  proposed  regulations.  Instead  of  first  determining  a  level  that  would  constitute 
a  significance  standard,  they  merely  did  the  math,  found  the  difference  in  levels  and  declared 
"significance!"   In  essence,  the  EPA  defined  themselves  and  the  problem  as  significant. 

Finally,  the  EPA  compared  the  levels  of  emission  from  nonroad  sources  with  those 
of  other  regulated  sources  of  emissions  and  determined  that  nonroad  sources  were 
significant.  I  would  contend  that  this  is  a  misrepresentation  of  the  data  and  the 
Congressional  mandate.  The  EPA  was  determining  that  emissions  were  significant,  not  that 
those  emissions  were  a  "significant  contributor  to  ozone  nonattainment." 

In  addition  to  these  glaring  flaws  in  the  EPA's  thinking  and  analysis,  the  EPA  based 
its  significance  finding  on  national  levels  of  emissions  when  it  was  directed  to  analyze 
emissions  and  nonattainment  of  air  quality  standards  in  areas  with  air  pollution  problems. 
These  areas  are  all  urban  centers.  The  EPA  evaluated  farm  equipment  as  if  it  operated  on 
the  Mall  or  in  Central  Park,  when,  as  anyone  with  a  little  common  sense  could  discover, 
most,  if  not  all,  farm  equipment  operates  far,  far  away  from  these  areas.  The  EPA  even 
admits  that  its  study  did  not  have  the  time  or  the  resources  to  determine  if  ozone  created 
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in  rural  areas  even  travels  to  the  nonattainment  areas.  How  are  tractor  emissions  in  Kansas 
causing  pollution  in  Los  Angels?    I  don't  know  and  neither  does  the  EPA,  but  yet  they 
propose  to  make  Kansas  farmers  pay  up  to  $3,000  in  additional  costs  to  reduce  urban 
pollution. 

The  EPA's  study  and  efforts  to  regulate  in  this  area  demonstrate  several  flaws  in  the 
process  of  regulation  in  this  country.  The  EPA  feels  obligated  to  regulate  despite 
inadequate  study  or  lack  of  scientific  fact.  The  EPA  continues  to  throw  money  and  effort 
at  an  alleged  environmental  problem  without  sufficient  evidence  of  harm  or  significance,  and 
will  even  use  faulty  analysis  and  reasoning  in  order  to  squeeze  a  square  peg  into  the 
regulatory  round  hole.  The  EPA  went  far  beyond  its  Congressional  mandate  in  this  case, 
it  used  questionable  techniques  in  deriving  its  finding  of  "significance,"  it  failed  to  make  an 
adequate  analysis  of  the  true  impact  of  the  proposed  regulation  on  small  businesses  who  will 
actually  bear  the  full  cost,  and  finally,  it  is  using  its  limited  resources  in  inefficient  ways  to 
achieve  minuscule  gains  in  environmental  quality. 

The  amendments  to  the  Regulatory  Flexibility  Act  proposed  by  this  bill  are  a  step  in 
the  right  direction.  These  amendments  will  force  regulatory  agencies  to  complete 
meaningful  and  appropriate  impact  studies  and  will  allow  proposed  rules  to  be  evaluated 
with  more  complete  information  and  in  the  full  light  of  peer  review.  They  can  help  restore 
some  sanity  to  the  process  of  regulation,  and  help  protect  our  small  businesses  from  future 
regulatory  wild  goose  chases. 
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U.S.  Small  Business  Administration 

Washington,  D.C.     20416 


STATEMENT  OF 

DORIS  S.  FREEDMAN 

ACTING  CHIEF  COUNSEL  FOR  ADVOCACY 

U.S.  SMALL  BUSINESS  ADMINISTRATION 

BEFORE  THE 

COMMITTEE  ON  SMALL  BUSINESS 

OF  THE 

UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

ON  THE 

REGULATORY  FLEXIBILITY  ACT 

JULY  28,  1993 
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Good  Morning  Mr.  Chairman:  It  is  a  pleasure  to  appear  before  the 
Small  Business  Committee.   The  issue  before  the  Committee  this 
morning  —  agency  compliance  with  the  Regulatory  Flexibility  Act 
(RFA) ,  and  the  need  to  strengthen  it  is  a  subject  of  paramount 
interest  to  America's  20  million  small  businesses  and  the  Small 
Business  Administration's  Office  of  Advocacy.   The  regulatory 
relief  which  results  from  sound  implementation  of  the  RFA  is 
important  to  Administrator  Erskine  Bowles  in  his  efforts  to 
reduce  the  unnecessary  burdens  imposed  on  small  business  by 
government  regulation.   My  testimony  today  reflects  the  views  of 
the  Office  of  Advocacy  and  may  not  be  identical  to  that  of  the 
Administration. 

This  is  not  the  first  time  that  the  Regulatory  Flexibility  Act 
has  been  explored  by  your  committee.   The  Office  of  Advocacy  is 
mandated  by  the  Act  to  report  on  agency  compliance,  attempts  to 
comply,  and  outright  noncompliance.   Overall,  I  believe  the 
Regulatory  Flexibility  Act  has  made  a  definite  impact  on  agency 
rulemaking.   However,  without  changes,  the  RFA  will  not  achieve 
the  goal  of  the  original  authors  —  federal  agency  recognition  of 
the  effects  of  their  rules  on  small  businesses  and  responsible 
modification  of  these  rules  to  lessen  these  burdens. 
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I.  The  Regulatory  Flexibility  Act 

Before  discussing  the  problems  in  applying  the  RFA,  a  brief 
review  of  the  Act  and  what  it  requires  of  federal  agencies  is 
both  necessary  and  helpful. 

The  Administrative  Procedure  Act  (APA)  requires  federal  agencies 
to  promulgate  rational  rules  and  provides  the  primary  mechanism 
for  accomplishing  this  task  —  notice  and  comment  rulemaking. 
The  RFA  is  another  tool  to  assist  agencies  in  fulfilling  their 
statutory  mandate  under  the  APA.   The  RFA  is  based  on  two 
premises:  1)  that  federal  agencies  often  do  not  recognize  the 
impact  that  their  rules  will  have  on  small  entities;  and  2)  that 
small  entities  are  disproportionately  disadvantaged  by  federal 
regulation  compared  to  their  larger  counterparts. 

If  the  costs  of  compliance  with  a  federal  regulation  is  fixed, 
then  the  smaller  entity  will  suffer  a  more  severe  impact  since  it 
has  a  smaller  output  over  which  to  recover  the  costs.   For 
example,  the  costs  of  complying  with  a  particular  regulation  — 
measured  in  staff  time,  direct  compliance  costs,  recordkeeping, 
outside  consultants,  and  other  types  of  indirect  costs  —  might 
be  the  same  for  a  business  with  sales  of  $10  million  as  they  are 
for  a  company  with  sales  of  $1  million.   However,  in  a  larger 
enterprise,  the  costs  of  compliance  can  be  spread  over  a  larger 
output  thereby  reducing  the  marginal  cost  of  compliance.   This 
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directly  translates  into  raising  the  smaller  firm's  marginal  cost 
of  production  and  reducing  its  ability  to  set  competitive  prices, 
to  devise  innovations,  or,  depending  upon  the  structure  of  the 
market,  to  continue  as  a  viable  organization.^ 

The  RFA  was  enacted  to  obtain  federal  agency  recognition  of  these 
effects  and  to  require  that  steps  be  taken  to  alleviate  them.   By 
mitigating  the  impact  of  government  regulation  on  small  entities 
—  especially  on  small  businesses  —  the  viability  of  such 
businesses  will  be  determined  in  the  marketplace  not  a  federal 
office.   The  RFA  requires  federal  agencies  to  assess  the  impact 
of  their  proposals  on  small  entities.   Agencies  then  have  two 
options  under  the  statute  —  performing  a  regulatory  flexibility 
analysis  or  issuing  a  certification. 

An  agency  certifies  a  rule  if  it  determines  that  the  rule  will 
not  have  a  significant  economic  impact  on  a  substantial  number  of 
small  entities.   Announcement  of  the  certification  is  required  in 
the  Federal  Register  and  the  certification  must  be  accompanied  by 
"a  succinct  statement  explaining  the  reasons  for  such 
certification...."  5  U.S.C.  S  605  (b) .   Simple  boilerplate 


^  The  evidence  of  scale  economies  in  regulatory  compliance 
has  been  confirmed  by  a  study  commissioned  by  the  Office  of 
Advocacy.   Jack  Faucett  Associates,  Economies  of  Scale  in 
Regulatory  Compliance:  Evidence  of  the  Differential  Impacts  of 
Regulation  by  Firm  Size  (1984)  (Contract  SBA-7188-OA-83) .   The 
study  found  that  scale  economies  exist  in  complying  with 
regulations  as  diverse  as  aluminum  effluent  guidelines  to  truth- 
in-lending  regulations. 
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statements  that  the  rule  will  not  have  such  an  effect  are 
patently  inadequate  under  the  RFA.   Rather,  sufficient  analysis 
must  be  performed  to  apprise  the  regulated  community  of  the 
reasons  for  the  certification. 

An  agency  assessment  which  reveals  that  a  proposed  rule  will  have 
a  significant  economic  impact  upon  a  substantial  number  of  small 
entities  requires  the  agency  to  prepare  a  regulatory  flexibility 
analysis.   The  analysis  must  contain:  1)  a  description  of  the 
reasons  why  action  by  the  agency  is  being  considered;  2)  a 
succinct  statement  of  the  objectives  of,  and  legal  basis  for,  the 
proposed  rule;  3)  a  description  of,  and,  when  feasible,  an 
estimate  of  the  number  of  small  entities  to  which  the  proposed 
rule  will  apply;  4)  a  description  of  the  projected  reporting, 
recordkeeping  and  other  compliance  requirements  for  the  proposed 
rule,  including  an  estimate  of  the  classes  of  small  entities 
which  will  be  subject  to  the  requirements  and  the  type  of 
professional  skills  necessary  for  preparation  of  the  report  or 
record;  and  5)  an  identification,  to  the  extent  practicable,  of 
all  relevant  federal  rules  which  may  duplicate,  overlap,  or 
conflict  with  the  proposed  rule.   These  provisions  merely 
reiterate  requirements  of  other  statutes,  such  as  the  APA  or  the 
Paperwork  Reduction  Act.   By  themselves,  these  provisions  do  not 
sufficiently  address  the  problems  faced  by  small  entities. 
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The  most  important  requirement  specified  in  the  RFA  mandates  that 
an  agency  describe  and  examine  significant  alternatives  to  the 
proposal  which  accomplish  the  objectives  of  the  agency  but 
minimize  the  economic  impact  on  small  entities.   Significant 
alternatives  may  include,  but  are  not  limited  to:  1) 
establishment  of  diverse  compliance  or  reporting  requirements 
that  take  into  account  the  resources  available  to  small  entities; 
2)  performance  rather  than  design  standards;  3)  or  exemptions  of 
small  entities  from  all  or  part  of  the  rule.   In  the  final 
analysis,  agencies  must  explain,  on  the  record,  why  they  did  not 
adopt  less  burdensome  alternatives  which  were  presented  to  the 
agency  during  the  rulemaking  process. 

Both  the  regulatory  flexibility  analysis  and  certification  are 
designed  to  compel  federal  agencies  to  articulate  the  effects  of 
proposed  and  final  rules  on  small  businesses.   This  process 
should  be  viewed,  not  in  isolation,  but  rather  as  an  important 
component  of  the  administrative  process.   Thus,  the  RFA  only 
provides  another  guidepost  in  meeting  a  goal  already  dictated  by 
Congress  in  the  APA  —  reasoned  agency  rulemaking. 

II.  Agency  Compliance  with   the  RFA 

Agency  compliance  with  the  RFA  runs  the  gamut  from  sound 
compliance  to  total  disregard  for  this  Act. 
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To  come  before  this  committee  with  a  litany  of  compliance 
problems  would  not  tell  the  entire  RFA  story.   There  are  many 
instances  of  agencies  using  the  RFA  to  improve  their  rulemaking 
process  or  garner  more  support  for  their  regulatory  actions. 
Some  of  the  examples  can  be  found  in  the  annual  reports  of  the 
Chief  Counsel  on  the  activities  of  the  Office  of  Advocacy  in 
monitoring  agency  compliance  with  the  RFA.   One  success  story  is 
that  of  the  Environmental  Protection  Agency  (EPA) .   EPA,  without 
question,  must  impose  some  of  the  heaviest  regulatory  burdens  on 
small  business  but  they  regularly  perform  regulatory  flexibility 
analyses  to  investigate  the  impact  of  their  rules  on  small 
business  and  attempt  lessen  the  burdens  on  small  business.   In 
addition,  the  EPA  has  undertaken  an  excellent  effort  in  drafting 
guidance  for  compliance  with  the  RFA. 

Unfortunately  for  each  success  story  there  are  also  numerous 
failures  (sometimes  even  within  agencies  that  usually  have  a  good 
record  of  compliance) .   These  failures  often  may  lead  to  the 
imposition  of  unduly  burdensome  requirements  on  small  businesses 
thereby  threatening  their  viability.   Some  agencies  view  the  RFA 
as  another  procedural  impediment  to  the  promulgation  of  a 
particular  rule.   Rather  than  using  the  RFA  as  an  integral  part 
of  the  rulemaking  process,  agencies  often  issue  perfunctory 
certifications  without  performing  the  underlying  assessment  of 
small  business  impacts  necessitated  by  the  RFA.   Other  agencies 
have  not  been  able  to  reconcile  their  statutory  mandate  with  the 
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strictures  of  the  RFA.   Some  agencies  do  not  comply  with  the 
analytical  requirements  in  the  RFA  by  using  loopholes  or 
weaknesses  in  the  RFA  to  avoid  compliance  with  the  Act. 

III.  Problems  with   the  RFA 

A.  Interpretative  Rules 

The  RFA  only  requires  federal  agencies  to  comply  with  the  Act 
when  they  are  mandated  to  issue  notice  and  comment  rulemaking 
under  the  APA  or  some  other  law.   Thus,  interpretative  rules, 
general  statements  of  policy,  rules  related  to  government  loans, 
agency  personnel  matters,  and  foreign  affairs  are  exempt  from  the 
notice  and  comment  requirement.   This  accounts  for  the  high 
percentage  of  rules  that  are  not  subject  to  the  analytical 
requirements  of  the  RFA  and  these  rules  usually  impose  little  or 
no  significant  burdens  on  small  entities.   One  notable  exception 
to  the  this  conclusion  concerning  rules  not  covered  by  the  RFA  is 
the  rulemaking  of  the  Internal  Revenue  Service  (IRS  or  Service) . 

The  vast  majority  of  rules  issued  by  the  IRS  are  denominated  by 
the  Service  as  "interpretative."^  These  rules  are  issued  to 


^  Interpretative  rules  can  and  often  do  have  a  substantial 
impact  on  the  individuals  or  businesses  subject  to  the  statute 
giving  rise  to  the  rules.   This  is  especially  true  in  the  case  of 
interpretative  rules  issued  by  the  IRS.   They  can  affect  every 
small  business  in  the  country.   Yet,  most  small  businesses  have 
neither  the  financial  nor  legal  wherewithal  to  challenge  such 

(continued. . . } 
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advise  the  public  of  the  Service's  construction  of  the  tax  laws. 
Many  rules  which  the  IRS  labels  "interpretative"  are,  to  small 
entities,  indistinguishable  in  their  substance  and  effect  from 
those  rules  requiring  notice  and  comment  under  the  APA. 

The  Office  of  Advocacy  has  communicated  these  concerns  to  the  IRS 
on  numerous  occasions.   The  Office  of  Advocacy  has  urged  the 
Service  to  put  aside  these  arbitrary  distinctions  and  utilize  the 
analytical  requirements  of  the  RFA.   In  1992,  the  Office  of 
Advocacy,  pursuant  to  §  7805  of  the  Internal  Revenue  Code,^ 
submitted  comments  to  the  IRS  on  a  nvimber  of  rulemakings.   The 


{ . . .continued) 
issuances  in  court.   Faced  with  the  Hobsonian  choice  of  complying 
with  the  Service's  interpretation  of  a  provision  of  the  tax  code 
or  challenging  it  in  court,  a  small  business  will  invariably 
follow  the  Service's  interpretation  even  if  the  impact  on  the 
business  is  severe. 

This  situation  was  exacerbated  by  the  Service's  private 
letter  ruling  in  1992  that  a  sole  proprietorship  is  not  entitled 
to  deduct  tax  advice  as  a  reasonable  expense  of  doing  business. 
The  Office  of  Advocacy  responded  with  a  request  to  reconsider 
that  determination.   If  the  IRS  does  not  do  so,  then  sole 
proprietors,  the  largest  single  business  ownership  group  in  the 
United  States,  will  face  even  greater  costs  in  discovering  a 
different  interpretation  than  that  proffered  by  the  Service. 
This  is  only  emblematic  of  the  Service's  failure  to  consider  the 
potential  impact  of  its  decisions  on  small  businesses. 

^  That  section  requires  the  IRS  to  submit  proposed  rules  to 
the  SBA's  Chief  Counsel  for  Advocacy  for  comment.   However, 
nothing  in  that  section  requires  the  agency  to  weigh  the  impact 
on  small  business.   Moreover,  that  section  serves  as  a  vehicle  by 
which  the  IRS  can  attempt  to  transfer  the  analytical 
responsibilities  under  the  RFA  from  itself  to  the  staff  in  the 
Office  of  Advocacy  which  contradicts  the  intent  of  Congress.   The 
RFA  was  enacted  to  force  agencies  issuing  rules,  not  the  Office 
of  Advocacy,  to  take  primary  responsibility  in  complying  with  the 
analytical  requirements  of  the  RFA. 
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IRS  responded  that  most  of  its  rules  are  interpretative  and  not 
subject  to  the  mandate  of  the  RFA.   That  communication  from  the 
Service  provided  no  guidelines  by  which  the  Service  determines 
whether  a  particular  rule  is  interpretative.   Thus,  the  IRS  has 
avoided  the  intent  of  Congress  to  consider  the  impact  of  its 
rules  on  small  businesses. 

The  IRS  views  most  regulations  as  interpretative.   Accordingly, 
even  though  these  rules  are  normally  published  for  notice  and 
comment,  they  technically  fall  outside  the  scope  of  the  RFA.   The 
Service  has  used  this  exemption  and  has  otherwise  avoided  the 
small  business  analysis  required  by  the  RFA  irrespective  of  the 
potential  burden  that  the  rules  would  place  on  small  businesses. 
The  RFA  also  does  not  reach  Revenue  Rulings,  Revenue  Procedures, 
or  Notices.   These  are  akin  to  general  statements  of  policy  which 
are  not  subject  to  notice  and  comment  rulemaking  and  thus  exempt 
from  the  analytical  requirements  of  the  RFA.   Although  the 
various  subcategories  of  IRS  pronouncements  do  not  have  the  same 
legal  weight  as  a  legislative  regulation,  as  a  practical  matter, 
they  are  relied  upon  by  the  regulated  community.   The  IRS 
decision  to  classify  a  rule  or  pronouncement  in  a  particular 
proceeding  is  virtually  unchallengeable  in  court. 

The  Service's  activities  need  the  sunshine  provided  by  the  RFA. 
The  IRS  has  a  difficult  task  and  for  the  most  part  does  an 
exceptional  job  in  interpreting  and  enforcing  the  constantly 
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revised  tax  code.   However,  its  interpretations  have  substantial 
impact  on  small  businesses  and  the  agency  should  consider  these 
effects  when  it  issues  rules.   The  Service  may  find  that  there 
are  less  onerous  alternatives  on  small  businesses  which  do  not 
detract  from  its  primary  mission  of  collecting  taxes. 
Unfortunately,  S  7805  does  not  provide  an  adequate  remedy.   The 
Office  of  Advocacy's  experience  demonstrates  that  more  must  be 
done  to  compel  the  IRS  to  recognize  the  potentially  undue  burdens 
it  imposes  on  small  businesses.   Absent  legislation  to  bring 
pronouncements  other  than  notice  and  comment  rulemakings  under 
the  dictates  of  the  RFA,  the  IRS  will  continue  to  ignore  an 
opportunity  to  improve  its  rulemaking  activities. 

B.  Indirect  Effects 

Agency  rules  have  both  direct  and  indirect  effects.   Direct 
effects  of  rules  are  those  that  impose  some  type  of  cost  on  a 
business  covered  by  the  regulation.   Indirect  effects  are  those 
which  may  have  an  impact  on  business  but  not  the  one  covered  by 
the  regulation.   Assume  that  a  federal  agency  passes  a  rule 
requiring  widget  manufacturers  to  install  a  device  to  protect  its 
workers  and  would  cost  the  widget  manufacturer  ten  dollars.   This 
cost  is  a  direct  effect  of  the  regulation.   The  clearest  example 
is  the  banking  community.   Although  bank  regulation  may  not 
necessarily  impose  a  large  burden  on  small  banks,  their 
regulations  have  the  effect  of  imposing  substantial  costs  on  bank 
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customers,  such  as  small  businesses.   The  rule  affects  small 
businesses  even  though  the  rule  only  applies  to  banks.   This  is 
an  indirect  effect. 

No  doubt  exists  that  direct  effects  of  federal  rules  are  subject 
to  analysis  under  the  RFA.   However,  some  doubt  exists  concerning 
the  need  to  analyze  indirect  effects  of  rules.   The  legislative 
history  of  the  RFA  on  this  subject  is  somewhat  ambiguous  despite 
one  of  the  Act's  chief  sponsor's  statement  that  both  direct  and 
indirect  effects  must  be  analyzed.^ 

An  electric  cooperative  used  this  legislative  history  as  part  of 
a  challenge  to  a  Federal  Energy  Regulatory  Commission  rules  which 
would  allow  utilities  to  include  construction  expenses  in  their 
rate  base.   The  Commission  certified  that  the  rule  would  not  have 
a  significant  economic  impact  on  a  substantial  number  of  small 
entities  because  the  rule  only  applies  to  large  public  utilities. 
The  cooperative  argued  that  the  rule  would  raise  the  rates  to 
small  business  customers  and  the  Commission  should  have 
considered  the  indirect  effect  of  the  rule. 

The  D.C.  Circuit  resolved  the  dispute  over  the  legislative 
history  in  Mid-Tex  Electric  Cooperative,    Inc.    v.    FERC,    773  F.2d 
3  27  (D.C,  Cir,  1985) .   The  court  suggested  that  the  indirect 


*  Statement  of  Senator  John  Culver,  126  Cong.  Rec.  21,558-59 
(1980) . 
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effects  applied  only  to  the  indirect  effects  on  the  industry 
actually  affected  by  the  rule.   Thus,  the  court's  opinion,  in 
practical  terms,  only  required  agencies  to  assess  the  impacts  on 
small  businesses  if  small  businesses  are  regulated  by  the 
proposed  or  final  rule. 

This  decision  can  be  used  by  federal  agencies  to  restrict  the 
scope  of  their  analysis  on  rules  which  may  have  a  significant 
impact  on  the  cost  of  doing  business.   Agencies  like  the  EPA 
which  imposes  rules  on  manufacturers  affect  the  users  of  those 
goods.   Yet,  the  D.C.  Circuit  decision  provides  the  agency  with  a 
solid  legal  basis  to  avoid  assessing  the  real  impact  of  its 
rules.   Other  agencies,  like  the  FERC  or  the  FCC  regulate 
utilities,  and  decision  increasing  their  costs  are  passed  on  to 
customers. 

C.  Lack  of  Judicial  Review 

The  APA,  the  National  Environmental  Policy  Act  (NEPA) ,  and  the 
Freedom  of  Information  Act  have  a  number  of  things  in  common. 
They  affect  the  way  agencies  make  decisions  and  inform  the  public 
of  the  rationale  for  such  decisions.   Agency  actions  taken 
pursuant  to  these  acts  are  contestable  in  court. 

The  RFA,  as  we  have  seen,  also  affects  the  way  agencies  take 
action.   It  establishes  a  process  for  informing  the  small 
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business  community  as  to  the  rationale  for  adopting  a  particular 
course  of  action.^  However,  the  similarity  between  the  RFA  and 
these  other  statutes,  particularly  NEPA,  ends  there.   The  authors 
of  the  RFA  apparently  were  concerned  that  a  litigation  explosion 
similar  to  that  which  resulted  from  NEPA.^   In  turn,  businesses 


^  The  NEPA  requires  agencies  to  examine  the  impact  of  their 
actions  to  determine  whether  a  major  federal  action  will  have  a 
significant  impact  on  the  environment.   Agencies  first  conduct  an 
environmental  assessment  to  ascertain  the  severity  of  the 
impacts.   If  that  assessment  does  not  find  a  significant  impact, 
the  agency  is  permitted  to  issue  a  "finding  of  no  significant 
impact"  (FONSI) .   The  NEPA  requires  the  preparation  of  an 
environmental  impact  statement  if  the  assessment  uncovers 
significant  impacts.   The  core  of  the  impact  statement  is  the 
preparation  of  alternatives  which  will  minimize  the  adverse 
environmental  consequences  of  the  federal  action. 


^  Such  concern  seems  curiously  misplaced.   The  amount  of 
litigation  likely  to  result  to  from  judicial  challenges  to  agency 
determinations  under  the  RFA  would  probably  be  small  for  a  number 
of  reasons.   First,  rules  could  not  be  held  up  until  the  courts 
decided  on  RFA  compliance.   Thus,  any  challenges  would  occur  at 
the  final  rule  stage  and  the  benefits  of  delay  to  the  opponents 
of  the  regulation  would  be  minimized.   Second,  most  agency 
rulemakings  are  reviewable  in  court  under  the  Administrative 
Procedure  Act  and  thus  an  aggrieved  party  can  challenge  the 
validity  of  the  rule  under  that  statute.   The  ability  to  contest 
agency  rulemakings  under  the  RFA  merely  forces  regulatory 
analysis  of  small  business  impacts.   Third,  the  cost  of 
challenging  agency  action  under  the  RFA  would  be  expensive 
relative  to  the  outcome.   The  RFA,  like  the  NEPA  is  a  procedural 
statute  and  does  not  dictate  any  specific  outcome.   The  rule 
would  not  be  changed  only  delayed  as  the  agency  reconsiders  its 
compliance  with  the  RFA.   Fifth,  the  litigation  explosion  arising 
from  the  NEPA  and  its  unique  requirements  that  federal  agencies 
consider  something  (impact  on  the  environment)  that  they  had 
never  considered  before  began  to  ebb  substantially  by  the  time 
that  the  RFA  passed  Congress.   The  prime  factor  in  reducing  the 
litigation  was  the  adoption  by  the  Council  of  Environmental 
Quality  of  consistent  federal  procedures  to  be  followed  by  all 
agencies  in  compliance  with  the  NEPA.   Courts,  including  the 
Supreme  Court,  Andrus  V.  Sierra  Club,  442  U.S.  347,  358  (1979), 
have  accorded  these  guidelines  substantial  deference.   Courts, 

(continued. . . ) 
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would  be  able  to  delay  the  implementation  of  regulations  through 
court  action.   To  prevent  this,  the  authors  instituted  a 
provision  debarring  separate  judicial  challenges  to  agency 
compliance  with  the  RFA. 

Section  611  authorizes  any  regulatory  flexibility  analysis  to  be 
made  part  of  the  record  on  review.   Thus,  any  challenge  to  the 
ultimate  reasonableness  of  a  rule  shall  include  consideration  of 
any  regulatory  flexibility  analysis  performed  for  the  development 
of  the  rule.   The  court  can  then  determine  that  a  defective 
regulatory  flexibility  analysis  led  an  agency  to  underestimate 
the  harm  to  small  business  and  this  harm  could  be  sufficiently 
significant  to  undermine  the  rationality  of  an  otherwise 
reasonable  rule.   As  the  court  in  Thompson   v.  Clark,    741  F.2d 
401,  405  (D.C.  Cir.  1984)  noted,  the  rule  would  be  set  aside: 

not  because  the  regulatory  flexibility  analysis  was 
defective,  but  because  the  mistaken  premise  reflected 
in  the  . . .  analysis  deprives  the  rule  of  its  required 


^( . . .continued) 
agencies,  and  potential  litigants  under  NEPA  can  use  the 
guidelines  to  determine  whether  an  agency  has  complied  with  its 
obligations  under  the  NEPA.   An  attorney  examining  whether  to 
bring  suit  under  the  NEPA  can  compare  the  agency  compliance  with 
the  guidelines  and  determine  the  likelihood  of  successful 
litigation  (failure  to  conduct  such  a  review  may  result  in 
sanctions  under  Rule  11  of  the  Federal  Rules  of  Civil  Procedure) . 
Similar  guidance  could  be  provided  to  all  federal  agencies  which 
would  provide  the  same  litigation-avoidance  benefits  now  utilized 
in  the  enforcement  of  the  NEPA.   Thus,  concerns  over  new  suits 
clogging  the  federal  courts  appears  misplaced. 
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rational  support,  and  thus  causes  it  to  violate  not  any 
special  obligation  of  the  Regulatory  Flexibility  Act  — 
but  the  general  legal  requirement  of  reasoned, 
nonarbitrary  decisionmaking.... 

Thus,  federal  agencies  can  ignore  the  burdens  imposed  on  small 
business  until  those  burdens  are  sufficient  to  undercut  the 
rationality  of  a  rule.   The  probability  that  any  particular  rule 
will  fail  due  to  the  faulty  premises  underpinning  an  incorrect 
regulatory  flexibility  analysis  are  rare  indeed.   With  the 
potential  for  federal  court  litigation  fairly  remote,  agencies 
have  little  to  lose  in  ignoring  their  responsibilities  under  the 
RFA. 

The  capacity  for  agencies  to  disregard  their  statutory  mandate  to 
consider  small  business  concerns  is  heightened  by  the  conspicuous 
absence  from  §  611  of  certification  determinations  made  pursuant 
to  §  605.   Federal  agencies  could  avoid  any  review  of  their 
consideration  of  small  business  impacts  by  simply  certifying  that 
they  do  not  significantly  affect  a  substantial  number  of  small 
entities. 

This  situation  is  clearly  set  out  in  Lehigh  Valley  Farmers,      Inc. 
V.   Block,    640  F.  Supp.  1497  (E.D.  Pa.  1986),  aff'd  on  other 
grounds,    829  F.2d  409  (3rd  Cir.  1987).   There  a  group  of  dairy 
producers  challenged  the  Agriculture  Department's  decision  to 
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expand  a  milk  marketing  order  to  counties  not  already  included  in 
the  order.   The  plaintiffs  asserted,  inter  alia,  that  the 
Secretary's  decision  failed  to  comply  with  the  requirements  of 
the  RFA.   The  Secretary  determined  that  the  changes  in  the 
marketing  order  would  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.   The  plaintiffs  contended 
that  the  Department's  certification  was  incorrect.   The  court 
agreed,  but  recognized  that  the  threshold  issue  was  whether  the 
court  could  review  the  Secretary's  decision  to  certify.   The 
court  agreed  with  the  Thompson   court  and  held  that  the  decision 
to  certify  is  not  reviewable.   640  F.  Supp.  at  1520. 

This  absence  of  meaningful  judicial  review  of  both  certifications 
and  regulatory  flexibility  analyses  creates  an  atmosphere  in 
which  compliance  rests  upon  each  agency's  voluntary  commitment  to 
utilization  of  the  RFA  in  the  quest  for  rational  decisionmaking 
mandated  by  the  APA.   Some  mechanism  must  be  found  to  move  agency 
commitment  from  voluntary  to  second-nature  in  the  rulemaking 
process. 

IV.  Conclusion 

I  again  wish  to  thank  the  Committee  for  holding  this  hearing. 
Full  compliance  with  the  letter  and  spirit  of  the  RFA  will  help 
agencies  achieve  the  rational  rulemaking  mandated  by  the  APA. 
While  some  agencies  recognize  this  and  utilize  the  analytical 
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tools  embodied  in  the  RFA,  there  are  too  many  weaknesses  in  the 
RFA  for  it  to  be  truly  effective.   Strengthening  the  RFA  will  not 
only  enhance  compliance  but  also  will  ensure  that  all  agencies 
develop  rational  rules  tailored  to  reducing  undue  burdens  on 
small  businesses. 

I  would  be  happy  to  answer  any  questions  from  the  committee. 
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Mr.  Chairman,  members  of  the  Committee,  thank  you  for  asking  me  to  appear  here 
today.  I  am  James  Morrison,  Director  of  Government  Relations  for  the  National  Association 
for  the  Self-Employed.  Today  I  am  also  representing  the  Regulatory  Flexibility  Act 
Coalition.  The  Coalition's  participants  are  listed  at  the  end  of  my  testimony.    We  have 
formed  this  Coalition  because  we  need  action  on  small  business  regulatory  reform. 
Unnecessary  federal  regulations  are  growing,  and  the  existing  checks  and  balances  to  stop 
them  are  proving  inadequate.  Small  business  owners,  including  the  members  of  our 
associations,  are  becoming  increasingly  desperate  for  relief  from  this  burden.  Congress 
passed  the  Regulatory  Flexibility  Act  in  1980  to  deal  with  precisely  this  problem,  but  the  Act 
needs  strengthening  if  it  is  to  function  effectively.  We  commend  this  Committee  for  holding 
this  hearing,  and  we  commend  Representative  Tom  Ewing  for  introducing  H.R.  830,  an 
excellent  bill  that  would  address  many  of  our  concerns.  We  are  also  heartened  by  President 
Clinton's  statement  that    "the  Regulatory  Flexibility  Act  has  played  an  important  role"  for 
small  business  but  that  "improvements  may  be  needed"  in  getting  agencies  to  carry  out  the 
Act.  We  are  aware,  of  course,  that  the  Judiciary  Committees  must  make  whatever  changes 
are  necessary  in  the  wording  of  the  RFA  and  we  look  forward  to  working  with  those 
Committees.  But  the  Small  Business  Committees,  which  played  a  key  role  in  passing  the 
RFA  originally,  and  which  are  charged  with  oversight  of  SBA's  Advocacy  Office,  are 
upholding  an  important  responsibility  here  today. 

The  other  witnesses  on  today's  panel  can  provide  you  with  lots  of  real-life  examples 
of  how  overregulation  can  tangle  up  struggling  small  businesses.  I  would  like  to  step  back 
just  a  bit,  if  I  may,  and  give  you  some  of  the  "big  picture". 
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The  overregulation  of  small  business  is  not  new.  In  the  1970's,  in  the  wake  of  the 
creation  of  new  federal  agencies  like  EPA  and  OSHA,  federal  regulations  mushroomed.' 
Small  businesses  complained  that  regulations  which  might  have  made  sense  for  big  business 
were  being  applied  indiscriminately  to  small  businesses.  Not  only  were  small  businesses  very 
often  not  the  source  of  the  problem  to  which  the  regulations  were  addressed,  but  small 
businesses  lacked  the  kind  of  in-house  lawyers,  accountants,  and  compliance  specialists  that 
big  businesses  could  afford.  Economists  studied  this  problem,  and  came  up  with  a  general 
way  of  stating  it:  regulations  which  imposed  fixed  costs  on  businesses  hurt  small  business  the 
most,  because  small  businesses  must  spread  their  costs  over  fewer  employees  and  fewer  units 
of  output  than  big  businesses.^  Thus,  inflexible  regulations   would  tend  to  raise  costs  and 
prices  more  for  small  businesses  than  for  big  businesses.^  A  fairly  thorough  study  of  this 
problem  found  that,  on  average,  small  businesses  pay  three  times  more  per  employee  than 
big  businesses  to  comply  with  the  same  regulations.* 

Small  business  discontent  grew,  culminating  in  a  top  priority  recommendation  by  the 
January,  1980  White  House  Conference  on  Small  Business  that  Congress  enact  some  sort  of 
small  business  regulatory  relief.  The  Regulatory  Flexibility  Act,  signed  into  law  by  President 
Carter  in  September,  1980,  was  intended  to  help  address  this  problem  (as  were  the 
Paperwork  Reduction  Act  and  the  Equal  Access  to  Justice  Act,  which  were  passed  within  six 
months  of  the  RFA). 

Those  of  us  who  worked  on  the  Regulatory  Flexibility  Act  at  that  time  recognized  that 
the  Act  was  limited;  it  was  intended  to  address  a  specific  problem  without  unduly 
complicating  a  lot  of  other,  unrelated  areas  of  administrative  law.  We  hoped  then  that  we  had 


'  The  Federal  Register  averaged  about  20,000  pages  per  year  in  the  late  1960's.  It  lengthened  each  year 
thereafter,  peaking  at  more  than  87,000  pages  in  1980,  before  declining  to  about  47,400  pages  in  1986.  Starting 
it  1987,  however,  the  Register  again  began  increasing.  Almost  63,000  pages  were  published  in  1992.  (Source: 
Office  of  the  Federal  Register,  National  Archives  and  Records  Administration).  See  also  William  G.  Laffer  HI, 
"How  Regulation  Is  Destroying  American  Jobs",    Heritage  Foundation  Backgrounder,  No.  926,  February  16, 
1993;  and  Melinda  Warren  and  James  Lis,  "Regulatory  Standstill:  Analysis  of  the  1993  Federal  Budget",  Center 
for  the  Study  of  American  Business  Occasional  Paper,  No.  105,  June  1992. 

^  See  testimony  of  the  Federal  Paperwork  Commission  and  of  Milton  Kafoglis,  The  Regulatory  Flexibility 
Aa  -  S.  1974,  Hearing  Before  the  Subcommittee  on  Administrative  Praaice  and  Procedure,  Committee  on  the 
Judiciary,  U.  S.  Senate,  Part  1,  October  7,  1977,  pp.  69-81  and  21-33,  respectively;  and  the  testimony  of  the 
U.S.  General  Accounting  Office,  The  Regulatory  Flexibility  Act...  etc..  Part  2,  August  23,  1978. 

'  See  Ann  P.  Bartel  and  Lacy  Glenn  Thomas,  "Direct  and  Indirect  Effects  of  Regulation:  A  New  Look  at 
OSHA's  Impact",  Journal  of  Law  and  Economics .  Vol.  28,  No.  1  (April  1985),  pp.  1-25;  and  B.  Peter 
Pashigian,  "The  Effects  of  Regulation  on  Plant  Size  and  Factor  Shares",  Journal  of  Law  and  Economics,  (Vol. 
27,  No.  1)  April,  1984,  pp.  1-28. 

*  Todd  A.  Morrison,  Economies  of  Scale  in  Regulatory  Compliance:  Evidence  of  the  Differential  Impact  of 
Regulations  by  Firm  Size,  Office  of  Advocacy,  U.S.  Small  Business  Administration,  1983,  NTIS  number  PB85 
178861. 
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crafted  a  careful  piece  of  legislation  that  would  fully  address  the  problem  of  small  business 
overregulation.  Unfortunately,  that  has  not  proven  to  be  the  case. 

The  RFA  has  helped,  of  course.  One  has  only  to  pick  up  a  copy  of  the  Federal 
Register  to  see  individual  federal  agencies  acknowledging  the  RFA  in  their  proposed  and 
final  rules.  Sometimes  the  agencies  even  reduce  or  eliminate  unnecessary  burdens  on  small 
business,  as  the  RFA  is  designed  to  get  them  to  do.  Some  of  the  agencies  are  quite 
conscientious  in  this  way,  as  the  SBA's  Office  of  Advocacy  will  attest. 

But  the  lack  of  fully  effective  judicial  review  in  the  RFA  has  been  its  Achilles'  heel. 
Within  the  group  of  people  who  were  most  involved  in  drafting  of  the  RFA,  the  basic 
intention  on  judicial  review  was  to  get  the  courts  to  look  at  each  pattern  of  agency  actions  in 
a  rulemaking.  We  wanted  to  avoid  having  rules  voided  because  of  minor,  technical  violations 
of  the  RFA.  At  the  same  time,  we  wanted  to  maintain  the  threat  of  judicial  review  to  insure 
that  agencies  met  their  overall  responsibilities  under  the  RFA.  The  murky  wording  of  the 
RFA's  judicial  review  section  (§  611(b)  of  the  Act)  -  a  compromise  at  the  time  of  passage  - 
has  led  to  judicial  confusion.'  Worse,  it  has  led  to  an  apparent  belief  on  the  part  of  some 
agencies  that  compliance  is  entirely  voluntary. 

The  flaunting  of  the  RFA  is  nowhere  more  evident  than  in  the  agency  response  to 
§610  of  the  Act.  This  section  requires  every  agency  to  review  all  of  its  existing  rules  over  a 
ten-year  period,  starting  with  the  effective  date  of  the  Act,  and  to  weed  out  or  simplify  any 
rules  unnecessarily  complicating  life  for  small  businesses  and  other  small  entities.  That  ten- 
year  deadline  expired  on  January  1,  1991  ~  2'/2  years  ago.  To  date,  not  one  agency  has 
complied  with  this  legal  requirement.  Not  one.  Not  even  the  Small  Business  Administration. 

So  priority  number  1  should  be  to  clarify  judicial  review.  As  far  as  the  Regulatory 
Flexibility  Act  Coalition  is  concerned,  any  proposal  to  change  the  RFA  which  omits  full 
judicial  review  of  agency  actions  under  the  Act  is  completely  unacceptable.  The  principle 
here  is  simple:  injured  parties  ought  to  be  able  to  sue.  Every  agency  should  understand  that 
as  a  certainty. 

Another  crucial  improvement  that  is  necessary  to  make  the  RFA  function  properly,  in 
the  Coalition's  view,  is  getting  agencies  to  assess  the  indirect  as  well  as  the  direct 
consequences  of  their  rules.  As  burdensome  as  individual  rules  can  be,  it  is  not  simply  the 
effect  of  each  rule  that  weighs  on  small  business.  It  is  the  cumulative  effect  of  all  rules. 
Agencies  need  to  be  far  more  sensitive  to  the  reporting  and  compliance  requirements  already 


'   In  Sargent  v.  Block,  D.C.D.C.  1983,  576  F.Supp.  882,  the  court  permitted  judicial  review  of  an  agency's 
compliance  with  the  Act.  In  Suue  of  Kansas  ex.  rel.  Todd  v.  United  States  (D.  Kan.  1992,  791  F.Supp.  1491), 
the  court  prohibited  judicial  review  of  an  agency's  compliance  with  the  Act.  See  also  Thompson  v.  Clark, 
1984,  741  F.2d  401,  239  U.S.  App.  D.C.  179  and  Uhigh  Valley  Fanners  v.  Block,  E.D.  Pa.  1986,  640 
F.Supp.  1497,  affirmed  829  F.2d  409,  for  slightly  different  interpretations.  Thus,  Rep.  Ewing's  bill  rightly 
proposes  "to  clarify  procedures  for  judicial  review"  of  the  RFA. 
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imposed  on  small  businesses  as  they  consider  new  requirements.  Agencies  also  need  to 
understand  that  a  rule  which  threatens  the  viability  of  a  small  business'  suppliers  or 
customers  also  threatens  that  small  business.  Priority  number  2.  then,  should  be 
incorporating  the  "indirect  effects"  of  regulations  into  the  RFA.  The  proposed  language  in 
H.R.  830  addresses  this  problem  forthrightly. 

For  the  Office  of  Advocacy  to  be  able  to  respond  adequately  to  anticipated 
rulemakings,  agencies  also  should  be  required  to  submit  their  Federal  Register  notices  in 
advance  to  Advocacy.  H.R.  830  proposes  that  there  be  30  days  of  such  advance  notification, 
and  the  Regulatory  Rexibility  Act  Coalition  endorses  this  provision.  Advanced  notificatioi^ 
to  the  Office  of  Advocacy  is  also  a  high  priority  of  our  Coalition. 

Advocacy's  failure  to  utilize  its  intervention  rights  as  amicus  curiae,  under  §612  (b) 
and  (c)  of  the  RPA,  has  been  another  cause  for  concern  within  our  Coalition.  This  provision 
was  added  to  the  RFA  in  recognition  of  the  fact  that  small  businesses  are  mismatched  in  their 
legal  encounters  with  federal  agencies.  The  filing  of  amicus  briefs  by  the  Office  of  Advocacy 
in  selected  legal  cases  is  necessary,  not  only  to  assist  beleaguered  individual  small 
businesses,  but  also  to  alert  courts  to  cases  where  key  questions  of  principle  are  at  issue. 
That  is  why  Congress  took  the  extraordinary  step,  in  §612  (c)  of  the  Act,  of  directing  the 
courts  to  accept  such  an  intervention  by  the  Office  of  Advocacy.  Yet  no  such  brief  has  ever 
been  filed  by  the  Office  of  Advocacy.  H.R.  830  seeks  to  remedy  this  by  reasserting 
Congress'  intent  in  this  matter.  Whether  through  this  "sense  of  the  Congress"  approach  or 
some  other,  it  is  imperative  that  Advocacy  understand  and  carry  out  its  full 
responsibilities,  including  judicial  intervention,  under  the  RFA.  The  Small  Business 
Committee  could  render  an  important  service  here  by  authorizing  the  reassignment  of  some 
Advocacy  personnel  and  resources  to  the  express  purpose  of  filing  amicus  briefs  under  the 
RFA. 

There  is  one  major  problem  with  RFA  compliance  that  does  not  appear  to  be 
addressed  in  H.R.  830,  and  the  Coalition  urges  Congress  to  do  so:  Require  compliance  by 
all  agencies  in  all  rulemakings  significantly  affecting  small  entities.  At  present  several 
agencies,  most  notably  the  IRS,  claim  partial  or  complete  exemptions  from  the  RFA  on  the 
basis  of  creative  definitions  of  their  rulemakings.  It  is  a  travesty  to  have  an  agency  like  the 
IRS  issuing  rules  which  have  a  substantial  economic  impact  on  millions  of  small  businesses, 
all  the  while  claiming  that  its  rulemaking  process  is  somehow  exempt  from  the  RFA. 

A  number  of  other  possible  improvements  in  the  RFA  have  been  suggested,  and  the 
Coalition  looks  forward  to  working  with  this  Committee  and  the  Judiciary  Committee  on 
these.  For  one  thing,  it  has  been  suggested  that  the  Office  of  Advocacy  provide  other 
agencies  with  procedures  and  guidelines  for  RFA  compliance,  tailored  to  each  agency's 
mission  and  needs.  This  is  a  very  sensible  idea,  which  would  improve  agency  compliance 
and  help  small  business.  The  EPA  does  this  now  with  respect  to  environmental  legislation 
affecting  agency  rulemakings. 
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Another  suggestion  which  could  help  make  the  RFA  more  effective  is  to  direct 
OMB's  Office  of  Information  and  Regulatory  Affairs  to  reject  for  Federal  Register 
publication  rules  which  are  plainly  inadequate  in  their  RFA  compliance.   There  are  at  least 
four  kinds  of  obvious  inadequacies  that  OIRA  should  be  able  to  spot:  (1)  proposed  or  final 
rules  which  omit  all  mention  of  the  RFA;  (2)  rules  which  assert  a  lack  of  impact  on  small 
entities,  but  fail  to  include  any  reason  for  this  assertion;  (3)  agency  assertions  that  they  need 
not  comply  with  the  RFA;  and  (4)  rules  which  acknowledge  an  impact  on  small  entities  ~ 
without  any  accompanying  efforts  to  lessen  that  impact  or  any  explanations  of  why  lessening 
the  impact  would  be  impossible.  Rules  with  these  sort  of  blatant  violations  of  the  RFA  ought 
to  be  rejected  for  publication  in  the  Federal  Register  and  OIRA  may  be  the  logical  authority 
to  do  so. 

Whatever  role  OIRA  is  asked  to  play  in  RFA  compliance,  however,  there  should  be  a 
clear  distinction  made  between  substantive  compliance  with  the  RFA  —  which  should  remain 
the  sole  and  exclusive  responsibility  of  the  Office  of  Advocacy  ~  and  procedural  compliance, 
where  OIRA  or  other  federal  agencies  may  well  play  some  role.  Ultimate  responsibility  for 
the  implementation  and  enforcement  of  the  RFA  should  be  lodged  unequivocally  with  the 
Office  of  Advocacy.  Any  "gray  areas"  in  enforcement  that  result  from  dispersing  procedural 
compliance  responsibilities  elsewhere  should  be  resolved  in  favor  of  the  Office  of  Advocacy. 
That  was  Congress'  intent  in  the  original  Act,  and  that  should  not  change. 

Once  again,  the  Coalition  extends  its  sincere  thanks  to  the  Committee  for  taking  up 
this  important  subject.  More  important,  your  thousands  of  small  business  constituents  thank 
you. 

This  concludes  my  testimony.  I  would  be  happy  to  accept  any  questions  at  this  time. 


TTte  participants  in  the  Regulatory  Flexibility  Act  Coalition  are: 

American  Small  Business  Association 

American  Trucking  Associations* 

National  Assocution  for  the  Self-Employed 

National  Association  of  Manufacturers 

National  Federation  of  Independent  Business* 

National  S\lux  Business  United* 

National  Society  of  Public  Accountants 

SvLVLL  Business  Legislative  Council 

U.S.  Chamber  of  Commerce 

Coalition  participants  who  are  offering  further  testimony  at  today's  hearing. 
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REGULATORY  FLEXIBILITY  ACT:    SUMMARY  OF  TESTIMONY 

Before  the  House  Committee  on  Small  Business 

July  28,  1993 

The  fact  that  policy  makers  are  so  focused  on  job  creation  at  the  present  time  should 
breathe  new  life  into  the  debate  about  regulatory  relief  and  the  Regulatory  Flexibility  Act 
(RFA).   Small  business  produced  the  majority  of  the  20  million  new  jobs  created  in  the  1980s. 
From  1988  to  1990,  small  business  created  four  million  new  jobs.   In  the  early  nineties,  the 
small  business  jobs  machine  slowed  down  at  the  same  time  that  the  number  of  regulations  went 
up.   Relieving  the  costs  of  regulatory  compliance  is  at  the  root  of  new  job  growth.   A  strong 
and  enforceable  Regulatory  Flexibility  Act  would  be  a  step  in  that  direction. 

In  1992,  the  NFIB  Foundation  published  an  extensive  survey  entitled.  "Problems  and 
Priorities."   In  it.  problems  relating  to  government  regulation  and  paperwork  were  the  fastest 
rising  area  of  concern  on  the  survey.   Outside  of  health  care  and  taxes,  no  problem  concerned 
small  business  owners  more.   Complying  with  regulations  costs  our  economy  at  least  $400 
billion  each  year,  an  annual  sum  that  dwarfs  the  size  of  the  tax  increase  currently  being 
considered  by  Congress.   The  hidden  tax  of  complying  with  a  regulation  is  no  less  a  tax  than 
any  other  government  levy.    And  when  it  comes  to  businesses,  this  hidden  tax  is  regressive;  it 
hits  the  "little  guy"  the  hardest.   This  is  due  to  what  economists  call  diseconomies  of  scale. 
When  regulations  present  a  fixed  cost  to  all  businesses,  the  smaller  company  will  have  a  per- 
unit,  per-employee  compliance  cost  that  is  far  higher  than  that  of  a  large  business.   Hence  the 
need  for  regulatory  flexibility. 

The  purpose  of  the  Regulatory  Flexibility  Act  is  to  have  agencies  analyze  proposed 
regulations,  assess  potential  impact  on  small  entities  and  lessen  the  regulatory  burden  on  small 
businesses  and  government  entities  whenever  possible.   The  act  has  succeeded  in  this  goal 
sometimes,  but  has  failed  often.   There  are  two  major  loopholes  in  it. 

1.  Agency  exemptions.   The  Internal  Revenue  Service  and  the  Department  of  Defense 
have  used  provisions  of  the  Administrative  Procedures  Act.  incorrectly,  in  our  view,  to  exempt 
themselves  from  compliance  with  Reg  Flex.   This  is  despite  the  fact  that  when  the  act  was 
passed  in  1980,  the  Senate  Judiciary  Committee's  report  clearly  stated,  "The  Committee  believes 
that  meaningful  regulatory  reform  must  be  government  wide,  enforceable,  and  coordinated  with 
the  legislative  framework  for  the  agencies." 

2.  Lack  of  judicial  review.   Section  611  of  the  RFA  prohibits  judicial  review  of 
regulations  that  are  alleged  to  be  in  noncompliance  with  the  act.   A  court  challenge  cannot  be 
brought  against  a  rule  on  the  grounds  that  it  does  not  comply  with  the  Regulatory  Flexibility 
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Act   Couple  this  with  the  provision  that  states  that  agencies  do  not  have  to  perform  a  Reg  Flex 
analysis  if  they  simply  certify  that  a  proposed  rule  has  no  significant  impact  on  small  entities, 
and  you  have  the  formula  for  a  law  that  is  almost  entirely  toothless. 

There  is  legislation  to  fix  the  RFA.   H.R.  830,  sponsored  by  Congressman  Tom  Ewing, 
would  eliminate  many  of  the  RFA's  weaknesses,  breathe  life  into  its  strengths  and  change  for 
the  better  the  regulatory  atmosphere  as  it  affects  small  business.    Its  most  important  attribute  is 
that  it  would  lift  the  prohibition  on  judicial  review  contained  in  the  RFA.   NFIB  and  the  small 
business  community  strongly  support  this  legislation. 
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NATIONAL  FEDERATION  OF  INDEPENDENT  BUSINESS 

Before:  Committee  on  Small  Business 

Subject:  The  Regulatory  Rexibility  Act 

Date:  July  28,  1993 

Mr.  Chairman,  my  name  is  Mark  Isakowitz  and  I  am  a  legislative  representative  for  the 
National  Federation  of  Independent  Business  (NFIB).   NFIB  is  the  nation's  largest  small 
business  advocacy  organization,  representing  more  than  600,000  small  business  owners 
throughout  the  United  States. 

1  want  to  begin  by  thanking  you,  Mr.  Chairman,  for  inviting  NFIB  to  testify  today.   You, 
along  with  Mrs.  Meyers  and  the  rest  of  this  committee,  deserve  to  be  commended  for  the 
attention  and  scrutiny  you  are  bringing  to  the  Regulatory  Rexibility  Act  (RFA).   NFIB  has 
actively  supported  the  act  since  it  was  first  drafted  by  a  Small  Business  Committee  member  in 
the  1970s,  and  it  is  in  this  context  that  your  efforts  today  are  very  much  appreciated. 
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Many  an  observer  of  the  Washington  scene  has  noted  the  absence  of  consensus  on  a 
great  number  of  issues  this  country  faces.   But  there  is  growing  bipartisan  agreement  about  two 
phenomena  that  are  taking  place  in  America's  small  business  sector.   Number  one,  virtually  all 
job  growth  in  this  country  comes  from  small  business.   And  number  two,  the  burden  created  by 
federal  regulation  falls  predominantly  and  disproportionately  on  the  very  people  who  we  rely  on 
to  create  these  jobs,  small  business  owners. 

This  hearing  can  be  the  beginning  of  a  third  element  of  consensus  regarding  small  firms. 
And  that  is  to  agree  upon  a  solution  that  would  offer  much  needed  regulatory  relief  to  small 
business.    Such  a  solution  should  move  us  toward  a  system  in  which  regulations  achieve  what 
they  must,  but  also  acknowledge  the  special  problems  that  they  present  to  small  employers,  and 
then  solve  those  problems  before  a  rule  is  issued.   To  that  end,  my  testimony  attempts  to 
answer  three  basic  questions.   First,  what  impact  are  regulations  currently  having  on  small 
business?   Second,  is  the  Regulatory  Flexibility  Act  of  1980  a  useful  tool  to  address  that 
impact?   And  if  not,  what  can  be  done  to  make  the  act  more  effective? 

I  will  focus  primarily  on  the  first  question  of  the  impact  of  regulations  on  small  business 
for  a  very  simple  reason.   It  is  about  jobs. 

The  answers  to  the  second  and  third  questions,  relating  to  the  effectiveness  of  the  RFA 
and  ways  to  make  it  more  so,  have  become  all  too  clear  over  the  years.   Looking  back,  NFIB's 
basic  views  on  the  RPA  were  basically  the  same  in  the  early  1980s  as  they  are  today.   Our 
concerns  about  the  law  have  been  consistent,  and  the  law  has  not  changed. 
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But  as  we  consider  this  issue  today,  something  has  changed.   This  hearing  takes  place  at 
a  time  when  the  challenge  of  job  creation  is  central  to  every  debate  that  takes  place  in 
Congress.   Few  would  disagree  that  job  creation  was  the  key  issue  in  the  1992  election.   More 
recently,  the  issue  of  job  creation  has  become  so  vexing  that  the  President  proposed  an 
international  jobs  summit  to  examine  the  problems  of  unemployment  and  how  to  face  them. 

The  reason  for  this  focus  can  be  found  in  a  fast  glance  at  recent  economic  numbers.    In 
the  fourth  quarter  of  1992,  for  example,  the  economy  grew  by  a  robust  four  percent.   But  from 
November  to  December  of  that  period,  the  unemployment  rate  did  not  improve.   Similarly,  in 
the  first  quarter  of  this  year,  the  gross  domestic  product  did  rise,  albeit  by  a  single  percentage 
point.   But  for  three  consecutive  months  early  this  year,  the  unemployment  rate  was  stuck  at 
seven  percent.   And  just  last  week,  jobless  claims  went  up.   What  accounts  for  the  weak  job 
growth  at  a  time  when  the  economy  is  growing?  There  are  numerous  factors.   One  of  them  is 
unquestionably  the  rising  tide  of  federal  regulation.   And,  as  I  will  explain,  this  rising  tide  hits 
the  economy's  proven  job  creators  the  hardest. 

The  fact  that  policy  makers  are  so  focused  on  job  creation  at  the  present  time  should 
breathe  new  life  into  the  debate  about  Reg  Flex.    As  this  committee  knows,  small  business 
produced  the  majority  of  the  20  million  new  jobs  created  in  the  1980s.   From  1988  to  1990, 
small  business  created  four  million  new  jobs.   In  the  early  nineties,  the  small  business  jobs 
machine  slowed  down  at  the  same  time  that  the  number  of  regulations  went  up.   Relieving  the 
costs  of  regulatory  compliance  is  at  the  root  of  new  job  growth.   A  strong  and  enforceable 
Regulatory  Flexibility  Act  would  be  a  step  in  that  direction. 
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It  is  in  this  context  that  I  address  the  first  question  -  how  is  regulation  impacting  small 
business.   The  evidence  is  abundant  and  convincing.   It  comes  to  NfFIB  from  our  own  research, 
but  also  from  individual  members  who  are  struggling  to  comply.   Last  year,  the  NFIB 
Foundation  published  an  extensive  survey  entitled,  "Problems  and  Priorities."   In  it,  problems 
relating  to  government  regulation  and  paperwork  were  the  fastest  rising  area  of  concern  on  the 
survey.   Outside  of  health  care  and  taxes,  no  problem  concerned  small  business  owners  more. 

Complying  with  regulations  costs  our  economy  at  least  $400  billion  each  year,  an  annual 
sum  that  dwarfs  the  size  of  the  tax  increase  currendy  being  considered  by  Congress.   The 
hidden  tax  of  complying  with  a  regulation  is  no  less  a  tax  than  any  other  government  levy. 
And  when  it  comes  to  businesses,  this  hidden  tax  is  regressive;  it  hits  the  "litde  guy"  the 
hardest. 

The  letters  we  receive  from  NFIB  members  speak  louder  than  the  statistics.   There  is  the 
small  construction  company  that  looked  into  bidding  on  a  small  remodeling  project  at  a  post 
office  in  South  Dakota.   He  says  he  received  34  pages  of  plans,  400  pages  of  building  specs, 
and  a  100  page  book  of  bidding  instructions.   Of  these  instructions,  this  small  business  owner 
wrote  in  a  letter  to  the  U.S.  Postmaster,  "If  [your]  goal  is  to  discourage  prospective  bidders,  I'm 
sure  [you  have  been]  successful." 

Then  there  is  the  small  ink  manufacturer  in  Pennsylvania  who  employs  more  than  20 
people  and  deals  with  environmental  rules  on  a  regular  basis.    "A  small  business  like  ours,"  he 


129 


writes,  "does  not  have  the  resources  to  remain  both  profitable  and  comply  with  present  and 
proposed  overburdening  regulations."   This  NFB  member  goes  on  to  make  a  point  that  is  at  the 
core  of  Regulatory  Rexibility  Act.   He  says,  "The  cost  of  compliance  to  a  small  company  like 
[mine]  is  far  in  excess  on  percentage  of  sales  than  that  of  larger  companies  with  greater 


This  comment  refers  to  what  economists  call  diseconomies  of  scale.   When  regulations 
present  a  fixed  cost  to  all  businesses,  the  smaller  company  will  have  a  per-unit,  per-employee 
compliance  cost  that  is  far  higher  than  that  of  a  large  business.   Simply  put,  small  business  is 
not  equipped  to  deal  with  federal  regulations.   Walk  into  any  small  business  and  look  for  the 
accounting  department,  or  the  legal  counsel,  or  the  human  resources  division.    As  this 
committee  knows,  you  will  not  find  them.   Hence  the  need  for  regulatory  flexibility. 

This  leads  directly  to  the  second  question:    Is  the  Regulatory  Flexibility  Act  a  good  tool 
to  lessen  the  impact  of  escalating  regulation?   The  only  way  to  answer:   yes  and  no.   The 
purpose  of  the  RFA  is  to  have  agencies  analyze  proposed  regulations,  assess  potential  impact  on 
small  entities,  and  lessen  the  regulatory  burden  on  small  businesses  and  government  entities 
whenever  possible.   The  act  has  succeeded  in  this  goal  sometimes,  but  has  failed  often. 

There  are  several  instances  in  which  regulators  may  not  have  ever  understood  the 
realities  of  some  small  industry  if  it  were  not  for  Reg  Flex.   There  are  notable  cases  in  which 
the  Environmental  Protection  Agency,  the  Department  of  Labor,  and  other  agencies  have  made 
changes  to  regulations  that  produce  final  rules  that  accomplish  their  goals  while  making  them 
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more  practical  in  terms  of  small  business  compliance.   And  with  Erskine  Bowles  heading  up  the 
Small  Business  Administration,  we  are  encouraged  by  the  tone  that  is  being  set  in  terms  of 
regulatory  relief  and  flexibility. 

On  the  other  hand,  regrettably,  there  are  all  too  many  instances  in  which  the  RFA  has 
been  ignored  or  has  simply  been  of  no  consequence,  despite  the  intentions  of  the  law  and  those 
who  enforce  it.   These  instances,  whether  we  are  talking  about  OSHA's  Hazardous 
Communication  Standard  or  the  Section  89  fiasco,  are  all  too  familiar  to  this  committee.   It  is  in 
such  failures  that  the  weaknesses  in  the  Reg  Flex  Act  can  be  found,  as  well  as  the  remedies  that 
are  needed  to  fix  them. 

Agencies  have  figured  out  numerous  ways  to  get  around  Reg  Flex.   In  the  end,  these 
loopholes  benefit  neither  the  small  business  owner  nor  the  agency  that  seeks  compliance  with  its 
rules.   There  are  two  major  loopholes. 

1.   Agency  exemptions.   The  Administrative  Procedures  Act  (APA),  which  governs  the 
regulatory  process,  makes  certain  exemptions  from  its  provisions  for  interpretive  rules 
(regulations  that  do  not  set  policy  but  merely  explains  or  clarifies  it)  and  national  security 
functions.   The  Internal  Revenue  Service  and  the  Department  of  Defense  have  used  these 
provisions  of  the  APA,  incorrectly,  in  our  view,  to  exempt  themselves  from  compliance  with 
Reg  Flex.   This  is  despite  the  fact  that  when  the  act  was  passed  in  1980,  the  Senate  Judiciary 
Committee's  report  clearly  stated,  "The  Committee  believes  that  meaningful  regulatory  reform 
must  be  government  wide,  enforceable,  and  coordinated  with  the  legislative  framework  for  the 


131 


agencies. 

Nevertheless,  the  IRS,  the  one  government  agency  that  affects  every  small  business 
across  this  land,  does  not  perform  a  single  regulatory  flexibility  analysis.   This  absence  of  a 
small  business  focus  and  sensitivity  is  evident  in  the  service  industry  noncompliance  initiative 
(SINC),  which  is  supported  by  the  IRS  and  included  in  the  House  reconciliation  bill.   The  SINC 
initiative  would  be  a  vast  expansion  of  IRS  form  1099  reporting,  relating  to  payments  made  by 
businesses  to  service  vendors.   This  provision,  which  is  seen  by  some  as  a  simple  tax 
compliance  measure,  will  be,  as  The  New  York  Times  dubbed  it,  a  "paperwork  nightmare"  for 
small  business.   This  is  a  perfect  example  of  where  IRS  proposals  and  potential  enforcement 
cries  out  for  Reg  Flex  analysis.   At  the  Pentagon,  small  contractors  must  live  with  numerous 
procurement  regulations  that  do  not  consider  their  impact  on  small  entities. 

2.   Lack  of  judicial  review.   Section  611  of  the  RFA  prohibits  judicial  review  of 
regulations  that  are  alleged  to  be  in  noncompliance  with  the  act.   A  court  challenge  cannot  be 
brought  against  a  rule  on  the  grounds  that  it  does  not  comply  with  the  Regulatory  Flexibility 
Act   Couple  this  with  the  provision  that  states  that  agencies  do  not  have  to  perform  a  Reg  Flex 
analysis  if  they  certify  that  a  proposed  rule  has  no  significant  impact  on  small  entities,  and  you 
have  the  formula  for  a  law  that  is  almost  entirely  toothless. 

Agencies  hide  behind  the  no-small-business-impact  certification  to  avoid  compliance 
with  the  RFA.  As  was  the  case  in  Lehigh  Vallev  Farms  v.  Block,  an  agency  can  incorrecUy 
certify  that  a  rule  has  no  significant  small  business  impact,  and  nothing  can  be  done  about  it.   It 
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is  simply  not  judicially  reviewable.   As  President  Clinton  wrote  in  April,  "Experience  with  the 
RFA  suggests  that  improvements  may  be  needed  in  [RFA's]  implementation,  particularly  in 
agency  compliance  with  the  requirement  to  perform  adequate  regulatory  flexibility  analysis." 

These  loopholes  and  the  ways  in  which  they  have  limited  the  effectiveness  of  the 
Regulatory  Rexibility  Act  are  the  bad  news.   The  good  news  is  that  there  is  legislation  to  fix 
the  act   H.R.  830,  sponsored  by  Congressman  Tom  Ewing,  would  eliminate  many  of  the  RFA's 
weaknesses,  breathe  life  into  its  strengths  and  change  for  the  better  the  regulatory  atmosphere  as 
it  affects  small  business.   NFIB  and  the  small  business  community  strongly  support  this 
legislation. 

H.R.  830  would  get  rid  of  the  prohibition  of  judicial  review  by  striking  that  section  from 
the  law.   While  this  is  the  single  most  important  step  the  bill  takes,  it  also  makes  other 
improvements  in  the  law  that  NFIB  supports.   It  would  require  that  agencies  consider  not  only 
the  direct  effects  of  a  regulation,  but  the  indirect  effects  as  well.   It  would  force  the  agencies  to 
work  more  closely  and  in  greater  coordination  with  SBA's  Chief  Counsel  for  Advocacy,  who  is 
responsible  for  enforcing  the  RFA.   Finally,  Congressman  Ewing's  legislation  would  reaffirm 
the  Chief  Counsel's  authority  to  file  amicus  briefs  in  cases  that  involve  the  review  of  federal 
regulations. 

On  behalf  of  the  more  than  600,000  small  business  owners  of  NFIB,  I  urge  this 
committee  to  do  all  it  can  to  make  H.R.  830  the  law  of  the  land.   It  is  not  regulatory  relief  for 
its  own  sake.   If  enacted,  it  would  be  a  step  in  the  right  direction  on  the  policy  issue  that 
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dominates  our  times:  the  creation  of  jobs.   While  strengthening  the  Regulatory  Flexibility  Act  is 
not  all  we  need  to  do  to  give  small  business  a  boost,  it  is  certainly  a  significant  ingredient  in 
the  effort  to  create  a  climate  in  which  jobs  can  grow  and  entrepreneurs  can  thrive. 

Thank  you,  Mr.  Chairman. 
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Mr.  Chairman  and  Members  of  the  Committee,  my  name  is  Frank  Lawson 
Jr.  and  I  am  the  owner  of  The  Lawson  Roofing  Company  Inc.,  in  San 
Francisco,  California.  Lawson  Roofing  is  a  medium-sized,  family- 
owned  business,  established  in  1907  by  my  grandfather.  I  am 
testifying  today  on  behalf  of  the  National  Roofing  Contractors 
Association  (NRCA)  and  am  NRCA  President  through  June  1994. 

NRCA  is  an  association  of  roofing,  roof  deck  and  waterproofing 
contractors.  Founded  in  1886,  it  is  one  of  the  oldest  associations 
in  the  construction  industry  and  has  over  3,300  members  represented 
in  all  50  states.  Every  one  of  those  members  is  a  small,  privately 
held  company;  our  average  member,  in  fact,  employs  3  5  people  and 
has  annual  sales  of  just  over  $3  million  per  year. 

I  appreciate  the  opportunity  to  comment  on  the  Regulatory 
Flexibility  Act.  I  became  familiar  with  the  law  when  The  Wall 
Street  Journal  ran  a  guest  editorial,  "So  You  Want  To  Get  Your  Roof 
Fixed,"  by  one  of  my  predecessors  at  NRCA.  The  editorial  shows 
the  web  of  regulations  for  something  as  simple  as  fixing  the  roof 
on  a  neighbor's  garage,  and  I  have  included  it  with  my  statement. 

The  editorial  was  read  twice  into  the  Congressional  Record;  read  in 
its  entirety  on  radio  programs  in  two  major  markets;  sent  to  every 
member  of  the  House  of  Representatives  by  another  member;  and  sent 
to  most  federal  agencies  by  the  former  ranking  member  of  your 
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committee.   Due  to  this  and  other  NRCA  efforts  to  curb  over- 
regulation,  we  feel  well  qualified  to  address  regulatory  issues  as 
they  relate  to  small  business. 

I  am  also  testifying  today  on  behalf  of  the  Associated  Specialty 
Contractors  (ASC) ,  to  which  NRCA  belongs.  ASC  is  an  organization 
of  eight  national  associations  of  construction  specialty 
contractors,  representing  industries  employing  over  2  million 
workers. * 

Legislation 

As  you  know,  the  Regulatory  Flexibility  Act  (RFA)  of  1980,  or  "Reg 
Flex,"  as  it  is  generally  called,  was  passed  to  make  federal 
agencies  consider  the  cost  impact  their  regulations  would  have  on 

small  business  before  they  go  into  effect  and  to  minimize  that 

J 
impact  wherever  possible. 

When  a  federal  agency  proposes  a  regulation,  under  the  law  it  must 

publish  an  analysis  of  the  regulation's  economic  impact  on  small 

business  and  solicit  public   input.    However,   there  was  no 

enforcement  mechanism  included  in  the  1980  law.    As  passed,  | 

judicial  enforcement  of  the  law  was  specifically  prohibited.   As  a 

1 
result,  agencies  can  and  do  disregard  its  provisions  with  impunity. 

If  an  agency  head  simply  certifies  that  a  regulation  will  have  no 
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significant  impact  on  small  business,  the  agency  may  ignore  the 
provisions  of  Reg  Flex.   Agencies  have  used  this  loophole  to  avoid 
the  intent  of  the  RFA. 

The  law  also  requires  a  review  of  regulations  ten  years  after  they 
have  been  put  in  place  to  ensure  that  no  significant  cost  impact  on 
small  business  has  occurred.  Again,  there  is  no  enforcement 
mechanism. 

NRCA  applauds  the  Small  Business  Committee's  decision  to  hold  a 
hearing  on  this  timely  issue.  Controlling  over-regulation  is  an 
essential  element  in  the  formula  for  sustained  economic  growth. 
The  1980  law  was  an  important  first  step,  but  as  my  testimony  will 
show,  it  has  not  fulfilled  the  true  potential  envisioned  by  its 
framers. 

Agency  Estimates  vs.  Real  Costs 

When  OSHA  issued  its  Hazard  Communication  Standard  (HazCom)  in 
1987,  it  concluded  that  the  average  first-year  cost  to  an  employer 
in  my  Standard  Industrial  Classification  (SIC)  would  be  $169,  with 
an  additional  first-year  cost  of  $32  per  employee.  OSHA  further 
concluded  that  my  second-year  compliance  costs  would  be  $14,  plus 
$3  per  employee. 
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Under  HazCom,  I  am  required  to  train  any  of  my  employees  who  might  I 
potentially  handle  hazardous  materials;  I  am  required  to  maintain 
on  every  job  site  a  notebook  full  of  Material  Safety  Data  Sheets 
(MSDS)  that  are  supplied  by  manufacturers;  I  am  required  to  have  a  J 
written  training  program  in  place  with  a  copy  at  every  job  site; 
and  I  am  required  to  insure  that  hazardous  materials  are  properly 
labeled. 

HazCom  describes  in  broad  strokes  the  desired  end  result  of  the 
law,  but  does  not  give  you  the  nuts  and  bolts  of  how  to  achieve 
compliance.   Consequently,  there  has  been  an  avalanche  of  MSDSs.  ■ 
Here  are  some  examples  of  the  thousands  of  MSDSs  I  must  review  in  I 
order  to  determine  which  ones  to  take  to  every  job  site.   These 
examples  are  included  with  my  statement. 

I  have  an  MSDS  for  chalk  —  in  fact  I  have  one  for  each  of  several 
colors  of  chalk;  it  seems  that  if  you  come  in  contact  with  chalk 
you  should  wash  the  contaminated  skin  with  soap  and  water.  I  have 
one  on  oxygen;  if  you  breathe  it  for  too  long  you  can  get  dizzy, 
and  must  again  get  some  fresh  air.  I  have  one  on  Joy  dishwashing 
detergent.  The  committee  may  be  interested  to  know  that  prolonged 
contact  with  concentrated  Joy  dishwashing  detergent  may  be  drying 
or  transiently  irritating  to  the  skin.  If  you  spill  Joy 
dishwashing  detergent  on  your  clothes,  the  MSDS  instructs  you  to 
change  your  clothes.  If  splashing  of  Joy  dishwashing  detergent  is 
deemed  likely,  you  are  instructed  to  wear  chemical  goggles.       I 
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Under  the  standard,  I  must  decide  which  of  these  materials  are 
hazardous,  and  then  I  must  train  my  employees  about  their  hazards. 
I  presently  pay  my  roofing  mechanics  $28.89  per  hour,  in  wages  and 
fringe  benefits.  According  to  OSHA's  calculations,  I  will  be  able 
to  meet  the  second-year  training  requirements  by  training  each  of 
my  employees  for  exactly  six  minutes  and  14  seconds.  This  would  be 
funny  if  it  weren't  so  preposterous.  Here  is  what  OSHA  said  when 
it  developed  the  Hazard  Communication  Standard:  "Simply  put, 
economic  feasibility  is  established  by  evidence  that  the  standard 
will  not  threaten  the  regulated  industry's  'long-term 
profitability.'"  Perhaps  OSHA  thinks  that  I'll  just  be  able  to 
pass  these  costs  along  to  my  customers. 

Let  me  give  you  another  example.  In  1991,  OSHA  issued  a  Notice  of 
Proposed  Rulemaking  for  a  new  asbestos  standard.  OSHA  hired 
CONSAD,  a  favorite  consulting  firm  of  the  agency,  to  conduct  its 
economic  impact  analysis,  and  CONSAD  concluded  that  the  annual 
incremental  cost  per  affected  firm  would  be  $324,  and  the  annual 
incremental  cost  per  affected  worker  would  be  $74.  Let  me  tell  you 
what  I  am  supposed  to  do  for  $324. 

I  am  supposed  to  build,  on  every  roofing  job  where  asbestos  is 
present  —  whether  or  not  there  are  any  asbestos  fibers  released  — 
a  shower  room,  an  equipment  room,  a  change  room,  and  a  clean  room; 
and  I  am  supposed  to  demarcate  the  entire  job;  I  am  supposed  to 
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have  a  trained  worker  present;  and  I  am  supposed  to  conduct  air 
monitoring,  or  provide  OSHA  with  mounds  of  historical  data.  I've 
never  before  had  to  build  a  shower  on  one  of  my  jobs,  but  I'm  told 
the  cost  is  about  $2,000  per  job  —  not  $324  per  year,  like  OSHA 
would  have  me  believe. 

Mr.  Chairman,  I  wouldn't  mind  building  a  shower  if  I  thought  it 
would  make  the  job  safer  for  my  employees.  Instead,  in  the  same 
rulemaking,  CONSAD  concluded  that  the  reduction  in  cancer  deaths  in 
roofing  that  would  result  from  the  rule  was  0.000.  That's  right  — 
no  benefit  whatsoever. 

Let  me  give  you  another  example.  Last  year,  the  Department  of 
Transportation  issued  a  rule  requiring  training  and  testing  for 
employees  who  handle  hazardous  materials.  Hazardous  materials,  in 
this  case,  include  materials  I  use  routinely  like  gasoline  and 
asphalt.  Because  of  the  new  rule,  I  must  train  my  pickup  truck 
drivers,  as  well  as  the  people  who  load  the  truck.  I  must  keep 
records  of  my  training.  DOT  specifies  all  of  the  training  that 
must  be  conducted,  which  is  substantial,  and  how  I  am  to  certify 
that  I  have  conducted  it.  Yet  despite  these  new  mandatory 
training,  paperwork,  recordkeeping  and  certification  requirements, 
DOT  claimed  that  "this  regulation  will  not  have  a  significant 
economic  impact  on  a  substantial  number  of  small  entities." 
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Let  me  give  you  one  final  example.  In  November  of  1990,  the 
Environmental  Protection  Agency  issued  what  it  called  a 
clarification  of  the  National  Emission  Standards  for  Hazardous  Air 
Pollutants  for  Asbestos  (Asbestos  NESHAP) .  Because  of  the 
clarification,  I  must  now  provide  notification  to  EPA  and  I  must 
conduct  employee  training.  I  have  to  modify  existing  equipment  and 
buy  new  equipment.  In  addition,  I  have  to  change  the  way  I  dispose 
of  some  roofing  materials.  When  the  clarification  was  published, 
however,  EPA  stated:  "Because  these  standards  impose  no  adverse 
economic  impacts,  a  regulatory  flexibility  analysis  has  not  been 
conducted. " 

Excessive  Government  Regulation  Survey 

I  am  proud  to  tell  you  that  NRCA  has  taken  a  leadership  position  in 
Washington  by  trying  to  find  ways  to  relieve  small  businesses  from 
the  burden  of  excessive  government  regulation. 

In  January,  NRCA  members  were  mailed  an  Excessive  Government 
Regulation  Survey.  The  survey  form,  included  with  this  statement, 
is  designed  to  document  real  examples  of  what  happens  when  the 
government  goes  too  far.  We  are  especially  interested  in  examples 
of  federal  regulation,  though  of  course  these  are  often  enforced  by 
state  or  regional  officials.  Please  note  that  respondents  were 
given  blank  forms  to  fill  out.  They  were  not  prompted  to  give 
responses  on  any  specific  regulation. 
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By  the  first  week  in  April,  NRCA's  Washington  Office  had  received   j 
a  total  of  53  completed  Excessive  Government  Regulation  Survey 
forms.    These  responses  were  tabulated  and  logged  into  the  ' 
computer.   I  have  included  the  results  with  my  statement. 

We  also  received  useful  feedback  from  our  members  in  formats  other 
than  completed  surveys.  Furthermore,  I  am  pleased  to  tell  the 
committee  that  other  associations  have  expressed  a  desire  to 
conduct  a  similar  survey.  In  fact,  our  Washington  staff  has 
volunteered  to  coordinate  an  effort  that  will  extend  even  beyond 
our  industry. 

Conclusion 

The  Regulatory  Flexibility  Act  was  intended,  as  I  understand  it,  to 
prevent  such  excesses.  Unfortunately,  small  businesses  have  no 
recourse  if  agencies  arrive  at  absurd  economic  impact  conclusions, 
or  proceed  with  rules  even  after  concluding  that  there  are  no 
benefits. 

Agencies  are  deliberately  disregarding  the  letter  and  the  intent  of 
the  law  because  it  has  no  teeth.  That  is  why  The  Regulatory 
Flexibility  Amendments  Act  of  1993,  H.R.  830,  would  be  so  helpful 
to  me  and  other  small  business  owners.  It  would  clarify  procedures 
for  judicial  review  of  agency  compliance  with  Reg  Flex. 
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I  appreciate  having  the  opportunity  to  be  here  today  and  will  be 
happy  to  answer  your  questions. 


♦Members  of  the  Associated  Specialty  Contractors:  Mason 

Contractors  Association  of  America;  Mechanical  Contractors 
Association  of  America;  National  Association  of  Plumbing,  Heating 
and  Cooling  Contractors;  National  Electrical  Contractors 
Association;  National  Insulation  and  Abatement  Contractors 
Association;  National  Roofing  Contractors  Association;  Painting  and 
Decorating  Contractors  of  America;  Sheet  Metal  and  Air  Conditioning 
Contractors  National  Association. 
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So  You  Want  to  Get  Your  Roof  Fixed . . . 


By  RlCHARB  EtoSENOW 

Suppose  you  own  a  roofing  business, 
and  one  morning  you  get  a  call  from  your 
neighbor,  whose  garage  roof  is  leaking.  He 
tells  you  that  the  roof  is  asphalt-based,  and 
you  agree  to  send  a  repair  crew  to  try  to 
fix  it.  In  order  to  fully  comply  with  federal 
regulations  that  are  in  effect  today,  you 
would  have  to: 

First  examine  the  roof  to  determine 
whether  asbestos  Is  present.  There  is  a 
good  chance  that  an  asphalt  roof  will  at 
least  include  asbestos-containing  base 
flashings  and  cements:  if  they  do.  Environ- 
mental Protection  Agency  regulations  will 
apply,  and  Occupational  Safety  and  Health 
Agency  regulations  may  apply. 

It  is  very  likely  that  you  won't  know 
from  a  visual  examination  whether  as- ■ 
bestos  is  present.  In  that  case,  you  will 
have  to  cut  a  sample  from  the  roof,  and 
patch  it  to  avoid  leaks  at  the  point  of  the 
sample  cut.  You  will  then  send  the  sample, 
after  you  have  bagged  it  properly,  to  an 
accredited  laboratory,  and  delay  your  re- 
pair work  until  the  sample  is  analyzed.  (In 
some  states,  only  a  certified  abatement 
contractor  Is  allowed  to  make  this  test 
cut.  I 

If  you  discover  that  asbestos  Is  con- 
tained in  the  roof,  you  must: 

Notify  the  owner  lyour  neighbor)  In 
writing: 

notify  the  EPA  Regional  Office  (10  days 
prior  to  beginning  work,  which  will  mean 
your  neighbors  roof  will  continue  to 
leak  I: 

be  sure  that  at  least  one  person  on  your 
repair  crew  is  trained  to  satisfy  EPA  re- 
quirements; 

conduct  air  monitoring  on  the  job,  once 
you  are  able  to  start  work,  to  determine 
whether  emissions  of  asbestos  will  exceed 


OSHA's  action  level.  You  can't  do  this,  of 
course,  until  the  10-day  EPA  notification 
period  has  passed. 

Once  you  begin  any  repair  work,  you 
will  have  to  "adequately  wet"  the  materi- 
als. EPA  defines  this  as  "thoroughly  pene- 
trating "  the  asbestos-containing  material, 
which  Is  an  interesting  concept  for  a  wa- 
terproof material  like  asphalt.  EPA  also 
stipulates  that  there  be  no  "visible  emis- 
sions "  on  the  job.  even  if  you  can  demon- 
strate that  the  emissions  contain  no  as- 
bestos fibers. 

You  will  then  have  to  vacuum  the  dust 
generated  by  any  "cutting "  Uiat  you  do. 
put  it  In  double  bags,  and  take  it  to  an 
approved  landfill.- 

You  will  also  be  responsible  for  prohib- 
iting smoking  on  the  job  site,  and  are  sub- 
ject to  fine  If  one  of  your  employees  lights 
up. 

You  will  probably  wonder  why  your 
neighbor  will  be  asked  to  absorb  all  of  the 
costs  associated  vnth  these  steps,  since 
hundreds  of  test  samples  have  shown  no 
asbestos  exposures  above  acceptable  limits 
In  roofing  operations. 

You  must  ensure  that  your  crew  Is 
trained  about  any  hazardous  materials 
that  they  may  encounter  (These  will  In- 
clude the  gasoline  you  use  to  power  the 
pump  on  your  roofing  kettle. )  You  will  also 
have  to  be  sure  that  copies  of  the  appropri- 
ate Material  Safety  Data  Sheets  are  pres- 
ent at  the  work  site,  and  that  all  containers 
are  properly  labeled. 

Your  crew  must  also  be  thoroughly 
trained  in  handling  these  materials.  This 
will  be  determined  not  by  what  steps  you 
have  taken  to  train  them,  but  by  what  your 
employees  tell  the  OSHA  Inspector  who 
asks  them  what  they  have  been  taught. 

Because  you  are  transporting  asphalt 


at  a  temperature  above  212  degrees,  so 
that  your  crew  won't  have  to  wait  two  or 
three  hours  at  your  neighbor's  home  for 
the  asphalt  to  heat,  you  must: 

Mark  the  side  of  your  roofing  kettle 
with  a  sticker  that  says  "HOT"  In  capital 
letters; 

complete  shipping  papers  l)efore  the 
truck  leaves  your  yard; 

have  emergency  response  procedures 
developed  in  the  event  the  kettle  should 
turn  over  en  route  to  your  neighbor's 
home; 

be  sure  that  your  driver  has  been  drug- 
tested,  and  has  a  commercial  driver's  li- 
cense; 

be  sure  that  the  driver  completes  his 
log  sheets  for  the  day,  and  stops  25  miles 
after  he  leaves  your  yard  to  see  if  the  load 
has  shifted; 

be  sure  that  your  kettle  has  a  hazard- 
ous material  placard.  In  addition  to  the 
"HOT"  sticker  mentioned  above. 

Because  your  vehicle  Is  being  driven 
for  work-related  matters,  you  must  be  sure 
that  the  driver  wears  his  seat  belt,  and  has 
received  driver  training.  If  he  does  not 
wear  his  seat  belt.  you.  of  course,  will  be 
fined. 

Assuming  you  have  met  other  OSHA 
safety  standards,  and  are  satisfied  you  wUI 
be  in  compliance  with  local  and  state  regu- 
lations. It  Is  now  safe  for  you  to  begin. 
Your  most  dangerous  act.  however.  Is  yet 
to  come:  presenting  your  neighbor  with  his 
bill,  and  explaining  why  your  costs  have 
increased  so  dramatically  In  the  three 
years  since  these  regtilatlons  have  been 
promulgated. 


Mr.  Rosenow  :s  president  of  the  Wa- 
timat  Roofing  Contractors  Assoaation  in 
Rosemont.  111. 
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Material  Safety  Data  Sheet 

Haiardous  Material       Hailth  - 1 
Identification  System  ',    FUmmibillty  -  0 
(0-4)        RMCtivlty-0 


STRAIT-LINE  MARKING  CHALK  (WHITE) 

QUICK  IDENTIFIER 

Common  Nam*:  (us«d  on  label  and  list) 


SECTION  1  -  Identification  of  Product  and  Use 


Product 
Name 


Strait-Line  Marking  Cfialk  (White) 


Product 
Use 


Refill  for  self-chalking 
chalk  line  reels 


Manufacturer's     ^.      ,      .     _ 

Name  ^he  Irwin  Company 


tZ^':^^.      (513)382-3811 


92  Grant  Street 


aty.  state. 
and  ZIP 


Wilmington,  Ohio   45177 


SECTION  2  -  Hazardous  Ingredients/Identity 


Hazardous  Compooent<s) 
(chemical  «  common  name<s)) 

OSHA 
PEL 

ACGIH 
TLV 

y. 

CAS 
NO. 

LOwol 
Ingredient 

(jpedti:  route) 

LCsool 
ingredient 

Calcium  Carbonate  (CaCCb) 

ISmj/rTi" 
■9  nuis«nc«  dull 

lOmg/tr? 
ts  nuixnea  dusi 

Over  98 

1J17-65-3 

MSOmg/kg 
(r«;oral) 

Not 
AnIlabI* 

Silica,  Crystalline-Quartz 

0.1  milrtf 
•>  rupiraW<  dint 

ai  mg/irf 
•s  i«i>lnbl>  duft 

<2Jn. 

Not 

AviUabI* 

30IVg/Rf 

(lOfMr.) 

Caiaum  <Urt)en»tm  may  coman  aysiaMir-  Mbca  a 

irv«(s  l>«r«>««n  0.01%  Ana  2.0X 
known  to  irw  Slii«  «  CaUorrua 
\MJ  irwM  nsw  do  na  mam.  That*  ■ 

CASNiJTtxf 
744aa$-2 
7a»42>1 

and  v«n««  njiursJty.     Than  an 


■mouns  ar*  tjrpcal  quanXMC  ■ 


otnar  raproducwa  harm.    Ttwi  warning  ti 
may  vary  ■^O'Vr  **<^  (Hiaram  tol». 


SECTION  3  -  Physical  &  Chemical  Characteristics 


Appearance       _  .     ,  ...  . 

and  Odor        Odorless  White  powder 


Physical 
Slate 


Solid 


Odof 
Thfeshold 


None 


Boiling 
Point 


Specific  Vapor 

Gravity  (H2O  =  1)    ^'U-iL/1  Pressure  (mm  Hg)         "« 


Vapor 

Density  (Air  =  1) 


NA 


P"  «  fi     R  «  ^^"-  NA 

(Saturated  Solution)    O-O "  O.B  Water/Oil  DisL  "'* 


Solubility  .-.^  _.         , 

in  Water  <0.0002  (TfaCC) 


Evaporation 

Rate  (Gutyl  Acetate  •  1 ) 


NA 


Melting    AbOve  1500°F      Freezing 


Point 


(815°C)     Po*"' 


NA 


SECTION  4  -  Fire  &  Explosion  Hazard  Data 


YES    ^3 

Rammability  ^^    ^ 


Which  Conditions? 


NA 


Flash  Point 
and  Method 


NA 


Extinguisher 
Media 


Spedal  Fire 

Hghting  Procedures         ■'•one 


l-iazardous 

ComtxisSon  Products     ftone 


Upper  RammabJe  Limits 
in  Air  %  by  Volume 


Lower  Flammat>le  Umils 
in  Ajr  %  by  Volume 


NA 


Sensitivity 

to  Stabc  Discharge 


None 


Auto-lgniiion 
Temperature 


NA 


Unusual  Fira  and 
Ejrptosion  Hazards 


None 


Sensitivity 
10  Impact 


None 


SECTION  5  -  Reactivity  Data 


Stability 


UNSTABLE  □ 
STABLE  0" 


Conditions 
to  Avoid 


None 


Incompatibility 
(Materials  to  Avoid) 


None 


Hazardous  n-     -j 

Decomposition  Products     CartOH  DiOXide 


Hazardous  MAY  OCCUR  □ 

Polymerization    WILL  NOT  OCCUR  H* 


Conditioru 

to  Avoid  None 


R.«tv*ty    Reacts  Violently 
with  Flourine 
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3  04ALK  (OnANCE) 


SECTION  6  -  Health  Hazards  and  Toxicological  Properties 


Acute 

and  Chronic 


Respiratory  irritation  from  exposure  to  dust  over  recommended  levels 


Signs  and  Symploms 
of  Exposure 


Eye  irritation  upon  eye  contact 


Medical  condibons  Generally      Persofis  Suffering  from  chronic  respiratory  diseases  may  be  at  increased  risk 
Aggravated  by  Exposure  when  exposed  to  dusl  over  recommended  levels. 


Chemical  Listed  as  Carcinogen 
or  Potential  Carcinogen 


h4alJonal  Toxicology   YES  11 
Program  no  g' 


l.Afl.C.  YES  10         OSHA    YES  f"] 

Monographs     NO  Q]  NO  fpf 


Sensitization 
to  Product 


No  known  hazard 


Respiratory  irritant 


Teratogenicity 


No  known  hazard 


ROUTES   '       '     '^^ 
OF' 
ENTRY   I       3  Skin 


IrrKant 


Toxicity 


No  known  hazard 


No  known  hazard 


Mutagenicity 


No  known  hazard 


No  known  hazard 


Synergistic 
Products 


No  known  hazard 


SECTION  7  -  Preventive  fvleasures  and  Spill/Leak  Procedures 


Respiratory  Protection 
(Spealy  Type) 


Wear  NIOSH  approved  respirator  for  dusts  when 
exposed  to  dusts  over  recommended  levels 


Adequate  to  control  dusting 


Eye 
Protection 


Glasses  or  goggSes  where 
eye  contact  is  possible 


Protective 
Gloves 


Not  usually  required 


wor)</Hygienic    Wash  Contaminated  skin  with 
Practices  sQgp  and  vrater 


None  required 


other  Protective 
Clothing  or  Equipment 


None  required 


Precautions  to  be  Taken     Store  in  a  ventilated,  cool 

in  Handling  and  Storage       (Jfy  place 


Other 
Precautions 


None 


Steps  to  be  Taken  in  Case         If  material  is  not  Contaminated,  scoop  into  clean  container  (or  use; 
Matenai  is  Released  or  Spiiieo    j(  contaminated,  scoop  Or  vacuum  into  receptacle  for  disposal. 


Vt/aste  Disposal  Methods 

(Consult  Federal,  State,  and  Local  Regulations) 


Dispose  of  as  non-hazardous  solid  waste  in  accordance  with 
federal,  state,  and  local  regulations 


SECTION  8  -  First  Aid  Measures 

Eye 
Contact 

Flush  with  water  for  15  minutes; 
contact  physician 

Skin          Wash  from  skin  with 
Contact     mild  soap  and  water 

SECTION  9  -  Preparation  Date  of  MSDS 

Prepared 
By 

Phone 

Daryl    Qenry                        Number 

513- 

-382- 

Oale 
-3811                 Prepared 

4/11/91 

■  The  information  contained  herein  is  based  on  data  considered  accurate.  However,  no  warranty  is  expressed  Of  implied 
regarding  Ifie  accuracy  of  the  data  or  the  results  obtained  from  the  use  thereof. 
NA  -  Not  Applicable 
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Material  Safety  Data  Sheet 

Hazardous  Material       Health  •  1 
Identification  System  ',     Flanvnatjimy  -  0 
((M)        Ructiirity-0 


STRAIT-UNE  MARKING  CHALK  (YELLOW) 

QUICK  IDENTIFIER 

Common  Name:  (used  on  label  and  tst) 


SECTION  1  -  Identification  ol  Produa  and  Use 


Producl 
Name 


Strait-Line  Marking  Chalk  (YELLOW) 


Product 
Use 


Refill  for  self -chalking 
chalk  line  reels 


Manulacturers     _.      ,      .     _ 

M3„g  The  Inwin  Company 


T:eZ«No.      (513)382-3811 


92  Grant  Street 


City.  State. 
and  ZIP 


Wilmington,  Ohio  45177 


SECTION  2  -  Hazardous  Ingredients/Identity 


Haia/^dous  Component(s) 
(chemical  4  common  name(s)) 

OSHA 
PEL 

ACGIH 
TLV 

% 

CAS 
NO. 

U>coi 
Ingredient 

(sp»o»i;  nxne) 

LOMOf 

Ingnediont, 

Calcium  Carbonate  (CaCOa) 

ISngftW 

lOmg/ny 

70-80 

1317-65-3 

64S0mg/kg 
(ral,-tw»0 

Not 

Iron  Oxide  (Fe203) 

\Omglnf 

S  mg/rri* 

io.ro 

1309-37-1 

SSOOmgAq 

Not 
AvaBaU* 

Silica,  Crystalline-Quartz 

OLl  mg/in' 

<2.0 

Not 
A*Ual4« 

Czlciu'Ti  C^rbOfUi*  may  contain  crrs^U"^  M<4  at  l«w 

lolko«Mr>g  airi»f  nMiurzity  OCCtjnnQ  cfMirycatS  ll%a]  wrm  kn 

pra*id«d  m  ih*  ma^mncm  o>  Oaftnetv*  i«su^  to  ptVM  ffoi  ■ 

Oiefn<;M  Hamt  IxBLULAOIBifS 

Af**nc  L««a  Vxmi  1  ppm 

LiL«d  LMaffwilfi^m  7C»«  1 


•n  Oi)t%  and  2.0%  and 
>  Sui«  ol  Cablomu  lo  CI 
dsnaasL   TrwM 


M«  naiursJIy.  Ihmrm  mrm  also  vnal  but  (MIm 
I  canr*r.  tMrVi  d«r*cu  or  oinar  r*p<oduaM»  f 
mr«  rypcal  qua/mjuvt  and  rrair  vaiy  i*(^Vy  «tf 


SECTION  3  -  Physical  &  Chemical  Characteristics 


Appearance       -.  .      ,  „  .  Ptiysical  r,    ... 

anoodor        Odofless  yellow  powdef     suie  Solid 


Odor 
Threshold 


None 


Boiling 
Point 


Specaic 

Gravity  (  HjO.  1)    ■^•^ 


Vapor 

Pressure  (mm  Hg) 


NA 


Vapor 

Density  (Air  =  1) 


NA 


pH  CoeH. 

(Satmted  Solution)     8.6  -  8.8  WaterADil  OisL  NA 


Solubility 
in  Water 


<0.0002  (Trace) 


Evaporation 

Rate  (Butyl  Acetate  -  1 ) 


NA 


MelUng     AbOve  1500°F      Freezing 
Point  (815°C)     P<*« 


NA 


SECTION  4  -  Fire  &  Explosion  Hazard  Data 


Rammability 


YES    Q 

NO    B 


Which  Conditions? 


NA 


Rash  Point 
and  Mettiod 


NA 


Extinguisher 
Media 


NA 


special  Fire 
Rghting  Procedures 


None 


Hazardous 

Comtxjsbon  Products      "One 


Upper  Rammable  Limits 
in  Air  %  by  Volume 


NA 


Lower  Flammatste  Limits 
in  Air  %  by  Vohjme 


NA 


Sensitivity 

to  Static  Discharge 


None 


Aato-lgnibon 
Temperature 


NA 


Unusual  Rre  and 
Explosion  Hazards 


None 


Sensibvity 
to  Impact 


None 


SECTION  5  -  Reactivity  Data 


Stability 


UNSTABLE  □ 
STABLE  H' 


None 


incompatibility 
(Materials  to  Avoid) 


None 


Hazardous 
Decomposition  Products 


None 


Hazardous  MAY  OCCUR  [~\ 

Polymerization    WILL  NOT  OCCUR  g* 


Condibons 
lo  Avoid 


None 


Heactvity    Reacts  Violently 
with  Ftounne 
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*rr-(.wc  waakjmo  ch* 


SECTION  6  -  Health  Hazards  and  Toxicological  Properties 


Acute 

and  Chronic 


Respiratory  irritation  from  exposure  to  dust  over  recommended  levels 


of' e'^^re"""""'      Eye  i'^rtation  upon  eye  contact 


Medical  cond.bons  Generally     Pcfsons  suflefing  from  chronic  respiratory  diseases  may  be  at  increased  risk 
Aggravated  by  Exposure  when  cxposcd  to  dust  ovcr  recommended  levels. 

YES  J0 


Cherntcal  Listed  as  Cardrwgen 
or  Potenbal  Carcinogen 


National  Toxicology   YES  Q 
Program  NO  §^ 


IA.R.C. 

Morx>graphs    NO  f] 


OSHA    YES  □ 
NO|^ 


1.  Inhalation 


Respiratory  irritant 


2.  Eyes 


ROUTES 
OF 
ENTRY   I       3  Skjn 


Irritant 


No  known  hazard 


'"^"''°"         No  known  hazard 


Sensitization 
to  Product 


No  knovim  hazard 


Teratogenicity 


No  known  hazard 


Reproductive 
Toxicity 


No  known  hazard 


Mutagenicity 


No  known  hazard 


Synergisbc 
Products 


No  known  hazard 


SECTION  7  -  Preventive  Measures  and  Spill/Leak  Procedures 


Respiratory  Protection 
(Speaty  Type) 


Wear  NIOSH  approved  respirator  for  dusts  when 
exposed  to  dusts  over  recommended  levels 


Adequate  to  control  dusting 


Eye 
Protection 


Glasses  or  goggles  where 
eye  contact  is  possble 


Protective 
Gloves 


Not  usually  required 


worWHygienic   Wash  contaminated  skin  with 
Practices  joap  and  water 


None  required 


other  Protective 
Clothing  or  Equipment 


None  required 


Precautions  to  be  Taken 
in  Handling  and  Slorage 


Oo  not  store  near  acids 


other 
Precautions 


None 


steps  to  be  Taken  in  Case 


Material  iVp leased  or  Silled    No  Special  precautions  necessary;  avoid  flushing  large  quantities  irrto  drains 


Waste  Disposal  Mdlhods 

(Consult  Federal.  State,  and  Local  Regulations) 


Dispose  of  as  non-hazardous  solid  waste  in  accordance  with 
federal,  state,  and  local  regulations     


SECTION  8  -  First  Aid  Measures 


Eye 
Contact 


Flush  with  water  for  15  minutes; 
contact  physician 


SECTION  9  -  Preparation  Date  of  MSDS 


Prepared 
By 


Darvl   Henry 


Phor>e 
Numljer 


S1^-^R2-38n 


Date 
Prepared 


4/11/91 


■  The  inlormabon  contained  herein  a  based  on  data  coruidered  accurate.  Hovwver.  no  warranty  Is  expressod  or 
regarding  the  accuracy  ol  the  data  or  the  results  obtained  from  the  use  thereof. 
NA  -  Not  Applicatile       nav.  -  Not  Available 
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Material  Safety  Data  Sheet 

Hazardous  Material       Health -1 
Identification  System  ',     Bammablllty  •  0 
(0-4)        Reactivity -0 


STHAtT-UNE  MARKING  CHALK  (BLUE) 

QUICK  IDENTIFIER  ' 

Commoo  Name:  (used  on  label  and  list) 


SECTION  1  -  Identification  of  Product  and  Use 


Product 
Name 


StraH-Une  Marking  Chalk  (BLUE) 


Prwfcjd  Refill  lor  self-chalking 

"*"  chalk  line  reels 


Manulaclurers    _.      ,      .     - 

Name  The  Ifwin  Company 


^::XI^No.      (513)382-3811 


92  Grant  Street 


aty.  state, 
and  ZIP 


Wilmington,  Ohio  45177 


SECTION  2  -  Hazardous  Ingredients/Identity 


Ha2an:^us  Componenl(s) 
(chemical  4  common  name(s)) 

OSHA 
PEL 

ACGIH 
TLV 

% 

CAS 
NO. 

LDmoI 

Ingredient 

(sp«i«j:  rouid) 

LCsool 
Ingredient 

Calcium  Carbonaie  (CaCOs) 

1Smq/m> 
as  r.oi»*ner  diet 

lOmgdrf 
xruiuncadus 

70   M 

1317-65-3 

6«0m(;1iB 
(r»t;  oral) 

Not 
Avallibia 

Sodium  Alumino  Sulphosilicate 

15  mg/nf 
■s  nubanotdust 

lOmgftn' 

10-20 

S7«S5-37-S 

>10,a00  mg/kg 
(ruv.;  oral) 

Not 
AvallabI* 

Silica,  Crystalline-Quartz 

0.1  mg/m^ 
u  rtpmbl*  dus 

0.1  mqlnf 

u  res pinUc  dust 

<2jO 

14Sa»«>-7 

Not 
AvalUbl* 

300^g/^^^ 

Cau3um  C^itjonMlm  mar  contan  crytuutn*  «dic«  ai  lawts  tMiw««n  0X}1X  ftnd  2Jn,  and  v«na 
loiio««ing  oirMr  naturaUy  oocunng  d^rracals  thai  an  known  lo  ths  Siai*  o<  CaMomii  to  ouM  i 
provK}«d  n  th«  mb*mrcm  al  dafmnnv  tvctM-ig  to  prw«  tnu  trw*  naka  do  na  «>«L  Th«s«  amount  a 
JftilcM  Amq^JTj  CAS  Hijw<>w 


"■i*i*|-  Than  an  alao  amal  but  d«t*aabia  amounu  o(  Vm 
■noar.  MrVt  daloaa  of  othar  rvpreducifva  harm.  Th««  araming  la 
>  Vpci'  quMttaa  and  may  vafy  OgWy  arfih  dllaran  tota. 


La  ad 


SECTION  3  -  Physical  &  Chemical  Characteristics 


Appearance       _.     ,         .,  . 

and  Odor        Odorless  blue  powder 


Physical 
Stale 


Solid 


Odor 
Threshold 


None 


Boiling 
Point 


Specific 

Gravity  (H2O  =  1 )    2.6 


Vapor 

Pressure  (mm  Hg) 


NA 


Vapor 

Density  (Air  =  1) 


NA 


(Saturated  Solution)     °-° "  8-8         WaterADfl  DisL  NA 


Solubility 
in  Water 


e0.0002  (Trace) 


Evaporation 

Rate  (Butyt  Acetate  .  I ) 


NA 


Melting    AbOve  1500°F     Freezing 
Point  (SIS^C)     Po'"' 


NA 


SECTION  4  -  Fire  &  Explosion  Hazard  Data 


Rammability 


YES    Q 
NO     H 


B  Yes.  Under 

Which  Conditions?  NA 


Hash  Port 
and  Method 


NA 


Extir>guisher 
Media 


NA 


Speoal  Fire 
Fightjrg  Procedures 


None 


Hazardous  Hydrogen  Sulfida 

Combustion  Products     may  be  released 


Upper  Flammat>le  Limits  Lower  Rammable  Li 

in  Air  %  by  Volume  ""  in  Air  %  by  Volume 


NA 


Sensilivily 

lo  Static  Oischarge  None 


Auto-Ignition 
Temperature 


Unusual  Fire  and 
Explosion  Hazards 


None 


Sensitivity 
to  Impact 


None 


SECTION  5  -  Reactivity  Data 


Stability 


UNSTABLE  □ 
STABLE  gf 


Conditions 
to  Avoid 


None 


Incompatibility 
(Malenals  to  Avoid) 


Acids 


Hazardous  With  acids,  Hydrogen  Sulfide 

Decomposition  Products    may  be  released 


Hazardous  J^AY  OCCUR  Q 

Polymerization    WILL  NOT  OCCUR  ^ 


Conditions 
lo  Avoid 


None 


Reactivity    Rfacls  Violently 
(With  Plourine 
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miiTj.»iE  »»n>u~o  o<«L«(TEU-OW| 


SECTION  6  -  Health  Hazards  and  Toxicological  Properties 


Acuta 

and  Chronic 


Respiratory  irritation  from  exposure  to  dust  over  recommended  levels 


of' B^^e'"""°"'      Eye  irritation  upon  eye  contact 


Medial  Conditions  Generally      Persons  Suffering  from  chronic  respiratory  diseases  may  be  at  increased  risl( 
Aggravated  by  Exposure  when  exposed  to  dust  over  recommended  levels. 

YESH  OSHA    YES  P) 


Chemical  Usted  as  Cardnogen  National  Toxicology   YES  □  LAJH.C 

or  Potenbal  Cardnogen  Program  NO  (y  Monographs    NO  PI 


NOH' 


1.  Inhalation 


Respiratory  irritant 


2.  Eyes 


ROUTES 

OF 
ENTRY  i      3  Skin 


Irritant 


No  known  hazard 


No  known  hazard 


Sensitization 
to  Product 


No  known  hazard 


eralogenoty      ^  |u,oyyn  hazard 


Re(irodu=tive 
Tojddty 


No  known  hazard 


Mutagenidty 


No  known  hazard 


Synergistic 
Products 


No  known  hazard 


SECTION  7  -  Preventive  Measures  and  Spill/Leak  Prtxiedures 


Respiratory  Protection       Wear  NIOSH  approved  respirator  for  dusts  when 
(Spedty  Type)  exposed  to  dusts  over  recommended  levels 


Adequate  to  control  dusting 


Eye 
Protection 


Glasses  or  goggles  where 
eye  contact  is  possible 


Protective 
Gkjves 


Not  usually  required 


woiWHygienic   Wash  Contaminated  skin  with 
Practices  joap  and  water 


None  required 


other  Protective 
Clothing  or  Equipment 


None  required 


Precautions  to  tie  Taken 
in  Handling  and  Storage 


None 


other 
Precautions 


None 


w^teril'i  i^Ret^a^^r^s^iied   No  special  precautions  necessary,  handle  as  normal  non-hazardous,  solid  waste 


Waste  Disposal  Methods 

(Consult  Federal.  SUte,  and  Local  Regulations) 


Dispose  of  as  nor>-hazardous  solid  waste  In  accordance  wKh 
federal,  state,  and  local  regulations 


SECTION  8  -  First  Aid  Measures 


Eye 
Contact 


Flush  with  water  for  15  minutes; 
contact  physician 


SECTION  9  -  Preparation  Date  of  MSDS 


Prepared 
By 


Daxyl    Henry 


Phone 
Numtser 


513-382-3811 


Date 
Prepared 


4/11/91 


'  The  inlormabon  contained  herein  is  liased  on  data  considered  accurals.  However,  no  warranty  Is  expressed  or  Impried 
regarding  the  accuracy  ol  the  data  or  the  results  oWained  Irom  the  use  Ihareot. 

NA  -  Not  Applicatjie 
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Material  Safety  Data  Sheet 

Hazardous  Material  ^    Haalth  •  t 
Identification  System  *    FUmmablllty  •  0 
((M)       Ructlv1ty-0 


STRAIT-LINE  MARKING  CHALK  (RED) 

QUICK  IDENTIFIER 

Common  Name:  (used  on  label  and  tst) 


SECTION  1  -  Identification  of  Product  and  Use 


Product 
Name 


Strart-line  Marlcing  Chalk  (RED) 


Product 
Use 


Refill  for  seU-chalKing 
chak  ine  reels 


ManLTfactuner's 


The  Inwin  Company 


^ieX::'No.      (513)382-3811 


92  Grant  Street 


City,  Slate, 
and  ZIP 


Wiiinington,  Ohio  4S177 


SECTION  2  -  Hazardous  Ingredients/Identity 


HatBKJous  CompooonHs) 
(chemical  &  common  name(s)) 

OSHA 
PEL 

ACGIH 
TLV 

% 

CAS 
NO. 

LOsool 
tn^vttent 

LCuol 
Ingrsdieni 

Calcium  Carbonate  (CaC03) 

asn^uncaAM 

lOmg/rrr 

anukinc><ua 

70-80 

1I17-(5-3 

No) 
AnKUbl* 

Iron  Oxide  (FezOs) 

Kmahif 

imtlfif 

10-20 

1309-J7-1 

ismm9l^ 

Not 
A«tlUbl« 

Silica,  Crystalline-Quartz 

aimgmi' 

aimg/m* 

SI  rcspinbb  dust 

<2Ji 

148a6-60-7 

Not 
Atotabto 

P»1f-«»l 

Cakiium  C-trOonmi*  may  oorvain 
loltowtng  oth»r  naiurmity  e 
paMd«d  mm*  ma*sncmal 


Maano  *»  pn^wtnai  e 


Th**«  mmoiiru 


I  cancw.  b4r«i  «af«ai 

ara  typcsl  quarvHaa  i 


or  otftv  KaprodHOlM  hamv    Thti  wmnwig  I 


SECTION  3  -  Physical  &  Chemical  Characteristics 


Appearance 
and  Odor 


Odorless  red  powder 


f^rysicaJ 
State 


Solid 


Odor 


None 


Boiling 
Point 


NA 


Specific 

Gravity  (l-bO  -  1) 


3.2 


Vapor 

Pressure  (mm  Hg) 


NA 


Vapor 

Density  (Air  =  1) 


NA 


(Satiiated  Solution)    8-6  •  8-8         WalorAM  Oist  ^^ 


Solubility 


inWat^V       <0.0002  (Trace) 


Evaporation 

Rate  (Butyl  Acetate  -  1) 


NA 


Melting    AbOVe  ISOO'F     Freezing 
P«>«*  (815"^)    Po*^ 


SECTION  4  -  Fire  &  Explosion  Hazard  Data 


Rammability 


YES    Q 
NO     H 


It  Yes.  Under 
Which  Conditions? 


NA 


Bash  Pont 
ant)  Metlvid 


NA 


Extinguisher 
Media 


NA 


Speaal  Fire 
Fighting  Procedures 


None 


Comtxistion  Products 


None 


Upper  Rammable  Limits 
in  Air  %  by  Volume 


NA 


Lower  FlammaUe  Limits 
in  Air  %  by  Volume 


NA 


Sensitivity 

to  Stabc  Discharge 


None 


ALfto-tgrution 
Temperature 


NA 


Unusual  Rre  and 
Explosion  Hazards 


None 


Sensitivity 
to  Impact 


None 


SECTION  5  -  Reactivity  Data 


Stabiility 


UNSTABLE  O 
STABLE  gf 


None 


lrK»mpatitxlity 
(Materials  to  Avoid) 


None 


Hazardous  _ 

Decomposition  Products     CafbOO  Oioxkle 


Hazardous  MAY  OCCUR  □ 

Polymerization    wiLL  NOT  OCCUR  0* 


Conditions 
to  Avoid 


None 


Reactivity 


Reacts  violently 
ttrith  Flourine 
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TAAfT^Ne  HAHKIHO  CMALK  <«tO) 


SECTION  6  -  Health  Hazards  and  Toxicx)logical  Properties 


Acute 

and  Chronic 


Respiratory  irTitallon  from  exposure  to  dust  over  recommended  levels 


Signs  and  Symptoms 
of  Exposure 


Eye  irritation  upon  eye  contact 


Medical  Conditions  Generally      PersoHS  Suffering  from  chronic  respiratory  diseases  may  be  at  increased  risk 
Aggravated  by  Exposure  when  exposed  to  dust  over  recommended  levels. 


Cherrftcal  Usted  as  Carcinogen 
or  Potential  Carcirxjger) 


National  Toxicology   YES  □  LA.R.C.  YESH         OSHA    YES  □ 

Program  NO  §^  Monographs    NO  Q  NO  fP( 


Sensitization 
to  Product 


No  known  hazard 


1 .  Inhalation 


Respiratory  irritant 


Teratogenicity 


No  known  hazard 


ROUTES   '       ^-^^^ 
OF 
ENTRY  I       3  Skin 


Irritant 


Reproductive 
Toxicity 


No  knovim  hazard 


No  known  hazard 


Mutagenicity 


No  known  hazard 


No  known  hazard 


Synergistic 
Products 


No  known  hazard 


SECTION  7  -  Preventive  Measures  and  Spill/Leak  Procedures 


Respiratory  Protection 
(Specity  Type) 


Wear  NIOSH  approved  respirator  for  dusts  when 
exposed  to  dusts  over  recommended  levels 


Adequate  to  control  dusting 


Eye 

Protection 


Glasses  or  goggles  where 
eye  contact  is  possible 


Protective 
Gloves 


Not  usually  required 


wofK/Hygienic   Wash-contaminatcd  skin  with 
Practices  joap  and  wafer 


None  required 


other  Protective 
Clothfr>g  or  Equipment 


None  required 


Precautions  to  tie  Taken 

in  Handling  and  Storage       NonC 


Other 
Precautioru 


None 


M^teri^  is  Reteasfid  or^s^iiied   ^°  Special  precautions  necessary;  handle  as  normal  non-hazardous,  solid  waste 
Waste  Disposal  Methods  Dispose  of  as  noh-hazardous  solid  waste  In  accordance  with 

(Consult  Federal,  State,  and  Local  Regulatons)         federal,  State,  and  loCal  regulations 


SECTION  8  -  First  Aid  Measures 


Eye 
Contact 


Flush  with  water  for  15  minutes; 
contact  physician 


SECTION  9  -  Preparation  Date  of  MSDS 


Prepared 

By Daryl   Henry 


Phor>e 

Number      513-382-3811 


Dale 
Prepared 


4/11/91 


*  The  information  contained  herein  Is  biased  on  data  cxsnsidered  acoxale.  However,  no  warranty  is  expressed  or  Implied 
regardir^  the  accuracy  of  the  data  or  the  results  obtained  from  the  use  thereof. 
NA  .  Not  Applicable 
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Material  Safety  Data  Sheet 

Haurdous  Material     Health  - 1 
jdenttflcation  System ;  Fiammabiiity  •  o 
(0-4)      Reactivity  -  0 


STRAIT-LINE  MARKING  CHALK  (ORANGE) 

QUICK  IDENTIFIER 

Common  Name:  (used  on  label  and  lisl) 


SECTION  1  -  Identification  of  Product  and  Use 


Product 
Name 


Strait-Une  Marking  Cttalk  (^/Jfc^l^)    C.T"" 


Refill  for  self-chalking 
cfialk  line  reels 


Manufacturer's     __      -      .     — 

Name  The  Inwin  Company 


'."LZ^No.      (513)382-3811 


92  Grant  Street 


.  City.  State, 
and  ZIP 


Wilmington,  Ohio   45177 


SECTION  2  -  Hazardous  Ingredients/Identity 


Hazardous  Component(s) 
(chemical  &  common  name(s)) 

OSHA 
PEL 

ACGIH 
TLV 

•/. 

CAS 
NO. 

LO»ol 

Ingredienl 

(tpeoes:  route) 

LCtool 

Ingredient 

(»peo«s;  route) 

Calcium  Carbonate  (CaC03) 

•9  cansSKX  iu« 

u  ouaancx  du« 

91 

1J17-6S-3 

64Samg/kg 
(rat:  oral) 

Not 
Available 

Silica,  Crystalline-Quartz 

ura«nMt<y0 

0.1  mg/irf 

•I  nvlnbto  «u« 

<Z0% 

14S0&40-7 

Not 
AvalUbit 

SOOMg/nf) 
(10  run)      ' 

Calaufn  Carbor^Ai*  may  asmajn  aysufltn*  cihci  a] 
loiiowing  oirMr  ruiurairy  occuTv^  cf>«mtcalt  irut  v< 
Eynvidad  tn  irw  Ab&*nc«  <M  Oaftr«uv«  MOmg  10  prow*  II 

Anmne  Ln*  VMn  1  ppn 


•viO.01%  WMZjir&ai 
«  Su]«  of  Cafitomia  io 
sdonoioisL   Tho«a 


t  ruluraty.  Th*r«  mn  also  Bnal  but  oataaaua  amowat  «t  *m 
ar>c«r.  bWi  11r^tn^  or  oirw  npreduOMa  harm.  This  wanw^  i 
« typcai  quanaias  and  may  vary  a^raty  woA  dilaran  Iota. 


Non-Hazardous 
Ingredients 


Dyed  Toluene  Sulfonamide  Resin 


SECTION  3  -  Physical  &  Gtiemical  Characteristics 


Appeararice        _  .     .  .  Physical 

and  Odor         Odorless  Orange  powder     state 


Solid 


Odor 
Threshold 


None 


Boiling 
Point 


NA 


Gravity  ( HiO.  1)     2.70-2.71 


Vapor 

Pressure  (mm  Hg) 


NA 


Vapor 

Density  (Air  =  1) 


pH  o  c    n  Q         *^^°*"- 

(Saturated  Solution)    °-"  "  °-°  WaterADi!  Oisl. 


NA 


Solubility 
in  Water 


<0.0002  (Trace) 


Evaporabon 

Rate  (Butyl  Acetate  .  1) 


NA 


Melting     Above  1S(X3°F      Freezing 
Point  (SIS^C)     '^'" 


SECTION  4  -  Fire  &  Explosion  Hazard  Data 


YES     11 

Fiammabiiity  ^^    ^ 


If  Yes.  Under 
Which  Conditons? 


NA 


Flash  Point 
and  Method 


NA 


Extjiiguistier 
Media 


NA 


SpeciaiR-e  ^"!!."''"!^  ^'""'        Hazardous  ^  .     , 

F-.gh.ing  Procedures    ;^^p";.';^„,p^  Combus..>n  ProduCs     Formaldehyde 


Upper  Flammable  Un 
in  Air  %  by  Volume 


NA 


Lower  Rammable  Limits 
in  Air  %  by  Volume 


NA 


Sensitivity 

to  Static  Discharge  None 


Aulo-lgnitjon 
Temperature 


NA 


UnusuaJ  Rre  arxJ 
Explosion  Hazards 


None 


Sensitivity 
to  Impact 


None 


SECTION  5  -  Reactivity  Data 


Stability 


UNSTABLE  □ 
STABLE  H' 


None 


lr>compatit>lity 
(Matenals  to  Avoid) 


Strong  oxidizing 
agents 


Hazardous  «   j.       n-      -j 

Decomposrtioo  Products     Carbon  UlOXlde 


Hazardous  MAY  OCCUR  □ 

Polymerization    VVILL  NOT  OCCUR  fg* 


Condibons 
to  Avoid 


-, R„,-ivAK-  Reacts  with.strong  acids 

None         Beaovty  ,^  ^^^^^^^  carbon  dioxide  - 
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TfUIT-tlHC  MAflKtHO  CHAUt  (W»«TE5 


SECTION  6  -  Health  Hazards  and  Toxicological  Properties 


Acute 

and  Ctvonic 


Respiratory  Irritation  from  exposure  to  dust  over  recommended  levels 


oi Txf^^re"'"'""""      Eye  'fT"al'on  UPO"  eye  contact 


Medical  Conditions  Generally     Persons  suffering  trom  chronic  respiratory  diseases  may  be  at  increased  risk 
Aggravated  by  Exposure  when  exposed  to  dust  over  recommended  levels. 

Nabonal  Toxicology   YES  Q  I  A.R.C.  YESH  OSHA    YES  □ 

Program  NO  ^  Monographs    NO  □  NO  gf 


ChemTcal  Listed  as  Carcinogen 
or  Potential  Carcinogen 


Respiratory  irritant 


ROUTES   '       ^-^^^ 
OF 
ENTRY  I      asi^i" 


Irritant 


No  known  hazard 


4.  ingestion        ^0  known  hazard 


Sensitizabon 
to  Product 


No  known  hazard 


eratogeracily      ^  ((n(j,yn  hazard 


Reproductive 
Toxicity 


No  known  hazard 


9®""^      f4Q  ijnown  hazard 


Synergistic 
Products 


No  known  hazard 


SECTION  7  -  Preventive  Measures  and  Spill/Leak  Procedures 


Respiratory  Protection 
(Specify  Type) 


Wear  NIOSH  approved  respirator  for  dusts  when 
exposed  to  dusts  over  recommended  levels 


Ventilation 


Adequate  to  control  dusting 


Eye 

Protection 


Glasses  cr  goggles  where 
eye  contact  is  possible 


Protective 
Gloves 


Not  usually  required 


wotVHygienic   Wash  Contaminated  skin  with 
Practices  soap  and  water 


None  required 


Other  Protective 
Clothing  or  Equipment 


None  required 


Precautions  to  be  Taken 
in  Handling  and  Storage 


None 


cmw 

Precautions 


None 


Materi!u  itRltr^'or^s^iied    No  special  precautions  necessary;  handle  as  normal  non-hazardous,  solkl  waste 


Waste  Disposal  Methods 

(Consult  Federal.  Slate,  and  Local  Regulations) 


Dispose  of  as  non-hazardous  solid  waste  In  accordance  with 
federal,  state,  and  local  regulations 


SECTION  8  -  First  Aid  f^easures 


Eye 
Contact 


Flush  with  water  for  15  minutes; 
contact  physician 


SECTION  9  -  Preparation  Date  of  MSDS 


Prepared 
By 


Daryl    Henry 


Phono 

Number       513-382-3811 


°*"  4/11/91 

Prepared       *""' 


•  The  inlormalion  contained  herein  is  based  on  data  considered  accurate.  However,  no  warranty  is  expressed  or  knpliad 
regarding  the  accuracy  ol  the  data  or  the  results  obtained  horn  the  use  thereof. 
NA  -  Not  Applicable 
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PACKAGIO  SOAF  XnO  DETERCEKT  DIVISION 
IVORYDAU  TECHNICAL  CINTER 
CINCINNATI. OHIO  45217 
FSOCm  4  GAKBU 

MATnUL  BATITY  DATA  SHUT 

SECTION   I    ^""*   °'^" ^^ 

r,MERCENff^^TgL£PH^gg  gUHBJjRS^  Strvlce  1.800.543.0485  or  e*ll  loe«l  Pol.on  Control 
Center. 


nEsmr 


JOY    (Liquid  dlihvaahlng  dcterfanc). 


JC 


em£s 


IncTedlenct:   Cleaning  and  luddn^  aeenC*  (anionic  and  nonlonlc 
aurfactanci) ,  dlapaniTng  aid  (ethyl  alcohol),  water,  atablllzlng  agent*,  and 
perfuse . 


ur^TftH  T7 


:r.w.i;i>>itMM*a<4;44i>l4v»<>-»«44<»««)»'«fi»)L*!;i;'.>«f<)C 


n^^:!.!.!.!!!:!^!;^-.!:^*)*^^*.*.^^'!^**;!^'*-^**^):' 


rHF.yTCAL   HAKE  COMMON  NAME  CAS    NO- 

Ethyl  Alcohol  Ethanol  64-17.5       HOOag/B^ 


y'ifflffi 


RnTl.TNG  POINT 

Not  known. 

VAPOR  PRESSURE  (MM  HC) 
Not  knovn. 

VAPOR  DENSTTY  CAIR  -  n 
Not  known. 

S0'nr?lTI.m  IN  WATER,  ,  .  , 
Cemp lately  Soluble 


^,^^sFniflHiii-myic^^tit\i,^y 


lajji^ 


Bulk  density  -1.02  g/ee 
PFBrrNT  VOLATILE  BY  VQLUKE  (I) 

gVAPORATION  ItATE  fnBuOAe  -  1^ 
Rot  known. 

Mear^yeTTowTTqulS.   Product  1*  perfuaed. 


132°r.  Closed  cup.  LEL  H.A,   UEL  N.A. 

CO],  water ,  or  dry  chaaleal. 

SPgrTAt.  TTBF  rTCHTINC  PRQCEPmEg 

Although  thl.  product  has  a  flaih  point  *>•!?« i?0®r.  (cloaed  cup).  It  la 
an  aqueou*  aolutlen  containing  ethyl  alcohol  which  doaa  not  auataln 
eeabujclon. 

TTWrTfiUAL   rTRP.   HAZARDS 

None. 

TNnonrATj.R[l.TJY^fgtr.r|iilijg,iyglg^^^  ,j  .  ^^^  p,.,.,,i,„.> 

HA7ARDQUS  PEepMT»nSTTTQN/EY  PRODUCTS 

Nona  known. 


70-914  -  93  -  6 
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V  .  HgALTH  AWT)  HArFTY  DATA 


WFATTH  rirrrrr«i   rACtrrr  Awnrwwmrr 

feyi:     Hay  ecus*  alld  tt«Ml»nt  Irritation. 

Inxtatlen:   In^aitlon  aay  causa  cranalanc  (aatrelntaatlnai   Irritation. 
Skin:  Tranaianc  Irritation  with  prelon|td  axpoaura  to  eoneantracad 
■atarlal. 


4M{K«.V'M»-k'«:tw««:;»--«*)]BA4;.'<I.1>r.< 


Eya  eentaet:  Hay  eauaa  attnglng,  taarlng,  Itching,  availing,  and/or 

radnaaa. 
Inccatlen:  Hay  raault  in  nauaaa,  voalting,  and/or  diarrhaa. 
Skin;  Prolontad  contact  with  cencantratad  Datarial  nay  ba  drying  or 
tranaiantly  irritating  to  akin. 


i:f3im^HmMi'm*i*km.%i'm.tM'iM'^i:>* 


siHir 


Eya  ecntact:  Pluan  witn  watar  for  10  to  15  aiRutat. 
Incaitlen:  Drink  I  or  2  ilaisai  of  watar.  ^     ^,       .  ^ 

Skin:   If  prolontad  contact  occura,  rinia  thoroughly  vlth  watar, 

If  aplllad  on  clothing  changa  clothaa. 
If  aynptosf  pariltt  or  raoecur,  aaak  madical  attantion. 

Conauaar  product  packaga  haa  no  caution  atataaant. 

Do  not  aix  vlth  cnlerlna  blaaeh  aa  hatardoua  fuaaa  aay  raault. 


PRECAUTIONS    TO    BE  TnoMr^f/ WdLING    and    STORING 

Ho  unujual  praeauclona  naeaaaary 


;i.M«Mt>4Col»«M;»f.«]l4i;M^4«««'V.«M>BtM 


Bo  not  bIx  with  chlorina  blaaeh  as  hazardoui  fuaaa  aay  raault. 

;;Tfp<;  rn  pF  TAifPN  TN  case  material  ts  pgi,r.ASPn  or  sptlted 

Fluih  down  aecapcable  sewac  (eontalna  blodacradabla 
larga  apllli  from  raaehlng  a  watarvay.   Soroanta  aa 

POSAL  METHOD 

lipeiai  11  CO  ba  parformad  In  compllanca  with  all  ragulatlona.   Small  or 
ouaaheld  quantltlai  may  ba  dlipoaad  of  In  lawar.   For  largar  quantitlaa, 


autfarrano).-  Ixavant 
aay  ba  uaad. 


WASTE  PI 

Inclnaratlon  laprafarrad.     Do  not  landfill. 


SECriflM  VTI    .   5PEi 

RF.SPTRATQRY   PRflTECTld^    fSptciyv   TymTT 

Nona  raqulrad  with  normal  uaa . 


gggCTAI.  PRBTEeTTflW   IMWftWATmtl 
ON    fSDteirv  TV 
I  qui  r  a 

VENTILATION 

IXiCAL  EXHAUST  Sona  raquirad  with  noraal  uaa. 

MecHAHICAL  (S«n«ral^  Noraal/ganaral  dilution  vantllation  la  accaptabla. 
OTHER  Nona. 
EYE  PROTFCTTON 


'ECTION 

Nona  ragulrad  with  noraal  uaa. 

If  a  aplaah  la  llkaly,  chaaical  gogglaa  aay  ba  naadad. 

PROTECT! Vt  CLOVES    ^   ,  ^       , 

Nona  raquirad  with  nonaal  uaa. 

Protactiva  glovaa  (rubbar,  naoprana)  ahould  ba  uaad  for  ptolongad  diraet 

contact. 

OTHBR    TOpTECTTvr    MUTPMEWT 

Nona  naeaaaary  undar  noraal  uaa. 

^  {J  1 — •  HOT  APPLICABLE 

Tha'aubalaaion  of  thia  MSDS  aay  ba  raquirad  by  law  but  thia  ia  not  an  aaaartion  that 
thia  aubatanca  is  hazardous  whan  uaad  in  accordanca  with  prepar  aaiaty  practicaa  and 
nomal  handling  procaduraa, 

JOY 
2/90 
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EXCESSIVE  GOVERNMENT  REGULATION  SURVEY 

Fill  out  your  name,  company,  and  phone 

In  any  order,  briefly  list  any  government-required  activity  th-it  you  find  excessive,  overly  time-consuming,  overly 
complicated,  impractical,  or  poorly  conceived  We  are  especially  interested  in  federal  regulations,  but  please 
also  include  state  or  local  government  requirements 

If  known,  please  provide  a  rough  estimate  of  your  company's  cost  to  comply  vi^th  ttiis  requirement. 

Rate  each  regulation  from  1  to  10.  with  10  being  the  most  excessive  or  absurd 

Feel  free  to  make  additional  copies  of  this  form,  if  you  need  them 

On  the  attached  page,  please  include  any  personal  examples  you  may  have  to  show  excessive  or  absurd  com- 
pliance or  enforcement.  In  other  words,  we  need  your  horror  stories 

Return  these  forms  to  the  NRCA  office  m  the  enclosed  postage  reply  envelope  We  appreciate  your  help 


Company. 


Telephone. 


Regulation  . 


Why  It  IS  excessive . 


Approximate  cost  to  comply  (if  known) Rating;. 

(OVER) 


160 


Regulation . 


Why  It  IS  excessive  . 


Approximate  cost  to  comply  (if  known) Rating  . 


Regulation . 


Why  it  is  excessive  . 


Approximate  cost  to  comply  (if  known) . Rating:. 
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PERSONAL  EXAMPLES  OF  EXCESSIVE  COMPLIANCE  OR  ENFORCEMENT 


Agency . 


Regulation . 


What  happened''. 


Agency 


Regulation . 


What  happenecC. 


(Please  make  additional  copies  of  this  form,  If  needed.)  Thank  youl 
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Survey  Results  ^ 
Percentage  Breakdown 


Reg/lssua 

Responses 

Percentage  of 
Total 

OSHA  -  General  Complaints 

15 

28.3  % 

Asbestos 

13 

24.5  % 

FMCSR 

13 

24.5  % 

Davis-Bacon 

11 

20.8  % 

Haz-Com 

8 

15.1  % 

General  Regulatory  Complaints 

6 

11.3  % 

Worker  Compensation 

6 

11.3  % 

Americans  with  Disabilities  Act 

4 

7.5  % 

Fall  Protection 

4 

7.5  % 

Minority  Set  Aside 

3 

5.6  % 

Underground  Storage  Tanks 

2 

3.7  % 

Census 

2 

3.7  % 

1991  Civil  Rights  Act 

2 

3.7  % 

Mining,  Safety,  and  Health 

2 

3.7  % 

EEO 

2 

3.7  % 

Asphalt  Fumes 

1.8  % 

Elevated  Temperature 

1.8  % 

Payroll  Tax 

1.8  % 

Federal  Wage  Survey 

1.8  % 

Proposed  Anti-Dumping  Legislation 

1.8  % 

Family  Leave 

1.8  % 

Safe  Drinking  Water 

1.8  % 

Small  Business  Loans 

1.8  % 

General  State  Regulatory  Burden 

1.8  % 

^Survey  percentages  based  on  53  total  survey  forms  with 
multiple  responses.  This  tabulation  does  not  include  additional 
materials  collected  in  conjunction  with  this  project. 
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1 '^^^^^"""'"'^'^^^^"^^^ 

Rag/Issue 

Number  of 
Responses 

Percentage  of 
Total 

Waste  Water  Treatment  for  Coil 
Coaters  -  EPA 

1 

1.8  % 

ERISA 

1 

1.8  % 
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NKCA  -  EXCESSIVE  GOVERKMENT  REGULATION  SURVEY 

May  18,  1993 

Americans  with  Disabilities  Act  [EEOC,  DOJ] 

Survey  No.  9 

Comments:  "It  is  a  great  expense  for  a  company  to  undertake  to 
provide  access  for  handicapped  individuals.  If  a  company  chooses 
to  forgo  the  patronage  and  income  they  could  receive  from 
handicapped  individuals,  that  should  be  their  own  business." 

Survey  No.  10 

Comments:  "Many  positions  require  physical  tasks  without  any 
limitations.  Those  with  physical  limitations  will  not  be  able  to 
perform  essential  job  functions  under  any  circumstances,  but  claims 
and  cases  for  non-compliance  will  occur." 

Survey  No.  17 

Comments:  "Older,  existing  buildings  often  cannot  be  made  handicap- 
friendly  without  demolishing  the  structure  completely.  We  are 
exempt  from  some  of  these  regulations,  however,  to  comply  would 
require  an  elevator  that  would  take  two  offices  out  of  the 
building.  Ramps  at  the  front  and  back  entrances  would  be  required. 
The  structure  is  concrete,  2  story  plus  basement,  built  in  the 
early  1930s." 

Survey  No.  2  7 

Comments:  "...Americans  with  Disabilities  Act,  especially  with 
regard  to  potential  hires  and  coupled  with  previous  laws  and  court 
rulings  restricting  the  pre-employment  information  we  can  ask.  It 
has  required  us  to  completely  re-write  our  application  for 
employment  and  alter  our  methods  of  interviewing  to  the  extent  that 
they  become  nearly  useless  tools.  We  are  no  longer  able  to  ask 
pre-employment  questions  about  an  applicant's  work  and  occupational 
health  history  —  which  are  of  critical  interest  to  us.  Only  after 
a  person  is  hired  (or  offered  a  job  are  those  question  allowed)  . 
In  our  business,  by  that  time  the  damage  is  already  done.  You  now 
have  an  employee  who  is  a  potential  costly  injury  riisk." 
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Asbestos  [OSHA,  EPA] 


Survey  No.  3 


Comments:  "Asbestos  Hazard  Emergency  Response  Act  (AHERA)  regulates 
every  aspect  of  asbestos  containing  material  (ACM)  in  schools  from 
removal  of  ACM  to  awareness  training  of  employees  to  the 
designation  of  a  competent  person.  The  amount  of  paperwork  is 
staggering  and  in  most  cases  redundant;  finding  a  competent  person 
to  run  and  be  responsible  for  the  program  is  impossible  with  the 
vast  areas  that  are  regulated  -  contractors  entering  the  buildings; 
repairs  done  by  maintenance  workers;  notifications  to  students; 
staff  and  state  authorities;  oversight  of  asbestos  abatement 
projects  to  include  paperwork  associated  with  removal  regs." 

Survey  No.  4 

Comments:  "So  far  the  asbestos  regulations  in  N.C.  are  not  too  bad 
yet.  However,  any  regulation  concerning  non-friable  materials  is 
absurd.  ...  It  is  a  waste  for  a  building  owner  to  have  to  pay 
exorbitant  fees  to  dump  materials  that  come  out  of  the  ground  in 
the  first  place." 

Survey  No.  7 

Comments:  "OSHA  29  CFR  1926.58  Appendix  A.,  13.  b.  Count  all 
particles  as  asbestos,  tremolite,  anthophyllite,  and  actinolite 
that  have  length-tb-width  i^tio  (aspect  ratio)  of  3:1  or  greater. 
This  counting  procedure  is  mandated  by  the  government  to  determine 
the  asbestos  content  of  air  samples  taken  from  personal  air 
monitoring.  The  regulated  procedures  for  personal  protection  and 
site  control  is  very  significant.  When  dangerous  levels  of 
asbestos  are  present,  contractors  should  take  appropriate  steps. 
However,  these  expensive  steps  can  easily  be  required  by  the 
presence  of  cotton  fibers  from  the  workers  shirt,  when  no  asbestos 
is  present.  The  state  of  Wisconsin  HSS  159  requires  certification 
for  asbestos  workers  and  supervisors  in  companies  over  3  employees. 
We  are  required  by  law  to  legally  protect  our  workers,  customers, 
and  the  public  from  airborne  asbestos.  However,  the  state's  wisdom 
implies  that  small  3  man  companies,  because  of  their  size, 
magically  create  less  hazard.  They  avoid  the  expensive  training, 
certification,  and  compliance  costs.  The  state  exempts  three  man 
companies  from  any  compliance." 

Survey  No.  13 

Comments:  "...Personal  air  monitoring  and  disposal  regulations  for 
roof  removals  when  felts  contain  asbestos  materials.  The  airborne 
particles  released  during  removal  have  never  reached  the  OSHA 
action  level.  Asbestos  containing  felts  are  non-friable  and  we  are 
putting  the  asbestos  back  into  the  ground  from  where  it  came  in  an 
encapsulated  state. 
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Our  firm  was  awarded  a  contract  on  a  roofing  project  based  on  a 
budget  dollar  amount.  Upon  final  analysis  we  found  the  roof 
contained  asbestos.  In  order  to  maintain  customer  relations  with 
this  pharmaceutical's  maintenance  manager,  we  absorbed  a  $25,000.00 
increase  in  disposal  fees  on  a  100,000  sq.  ft,  project. 

All  asbestos  containing  material  must  be  handled  (according  to  the 
State  of  New  York,  Department  of  Labor  re:  asbestos  handling)  as 
though  friable;  licensing,  suits,  breathing  apparatus  and  showers 
need  to  be  set  up  for  roof  removals.  Our  firm  does  not  remove 
asbestos  containing  roofing  materials  in  New  York  State.  We  have 
turned  this  work  down  due  to  the  excessive  regulations  and  legal 
liabilities.  " 

Survey  No.  15 

Comments:  "We  have  monitored  scores  of  ACRM  tear-off s  and  none  have 
exceeded  the  threshold  limits.  Yet  we  continue  to  cause  our 
clients  to  incur  hundreds  of  dollars  in  testing  and  monitoring 
fees,  and  to  cause  roof  workers  to  wear  cumbersome  safety  apparel, 
with  no  benefit  to  anyone," 

Survey  No.  16 

Comments:  "E.P.A.  Asbestos  Removal  -  our  cost  to  remove  asbestos  is 
as  much  as  installing  a  new  roof.  The  asbestos  is  encapsulated  in 
asphalt,  and  the  E.P.A.  wants  this  handled  like  nuclear  waste. 
Keeping  records  oji  employees  health  for  4  0  years  — Somebody  is 
nuts!  The  meters  that  we  are  required  to  use,  show  that  the  only 
asbestos  registering  is  from  the  brakes  on  passing  cars." 

Survev  No.  18 

Comments:  "Because  it  has  become  a  political  volleyball.  The  word 
asbestos  conjures  up  visions  of  dying  workers  and  if  the  truth  were 
known  regarding  asbestos  in  roofing  products  being  virtually  non- 
hazardous  and  non-friable,  this  product  could  be  handled  through 
standard  demolition  procedures." 

Survev  No.  2  5 

Comments:  "Removal  of  ACM  in  small  quantities  will  cost  5-8  times 
the  normal  cost  with  regulation  of  'barriers  and  mat  handling  and 
depositing  in  approved  landfills.'" 

Survey  No.  2  7 

Comments:  "Despite  what  we  considered  to  be  appropriate  precautions 
under  the  law,  we  were  cited  (criminally)  for  improper  asbestos 
removal.  Following  presentation  of  evidence  by  both  sides  at  a 
pre-trial  hearing,  the  County  attorney  saw  no  reason  to  continue  to 
trial  and  dismissed  the  charges.  After  the  hearing  we  and  our 
attorney  were  approached  by  an  EPA  representative  in  what  we 
considered  an  intimidating  and  threatening  manner  and  more  or  less 
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advised  that  this  episode  was  not  over.  Over  two  years  after  the 
incident  we  received  a  letter  from  the  Region  IX  representative  of 
the  EPA  that  they  had  concluded  that  we  violated  the  law.  The  EPA 
was  unbending  in  their  attitude  and  eventually  referred  the  matter 
to  the  Department  of  Justice.  Since  a  meeting  with  the  D.O.J,  in 
January  1992  the  matter  has  remained  undetermined." 

Survey  No.  31 

Comments:  "This  has  cost  us  personally  and  as  taxpayers  through  our 
school  taxes.  Our  local  school  district  has  put  off  roof 
replacement  for  the  last  five  years  because  of  the  cost  of  asbestos 
abatement.  Our  taxes  have  also  gone  though  the  roof.  (A  lot  of 
this  is  due  to  another  situation  with  a  Federal  Judge  telling  us  we 
have  to  have  equal  expenditures  between  poor  and  rich  districts  - 
which  should  be  none  of  the  federal  government's  business  and  is 
forcing  us  into  taxation  without  representation!!!).  Asbestos 
cases  were  from  the  manufacturing  plants  where  the  air  was  "white 
with  asbestos".  If  you  have  that  much  of  anything  it  will  alter 
cell  structure.  We  have  to  take  what  is  considered  non-friable 
asbestos  and  to  protect  us,  pay  about  $1,000.00  per  dump  load  where 
a  normal  load  would  run  about  $60.00;  a  load  used  to  be  $15.00 
until  the  EPA  got  involved." 

Survey  No.  32 

Comments:  "...on  site  requirements  to  wear  asbestos  coveralls  and 
face  respirator  mask.  Employees  complain  of  shortness  of  breath 
and  lack  of  visibility.  Working  with  mechanical  equipment  and 
moving  about  the  roof  surface  results  in  hazards  which  lead  to 
unsafe  working  conditions.  Excessive,  considering  that  no  known 
health  hazard  to  asbestos  containing  roofing  materials 
exists. .. .EPA  requirements  of  notification  for  removal  of  asbestos 
containing  roofing  materials:  1.  Notification  must  be  sent  to  four 
locations.  2.  A  fee  of  $125.00  is  required  by  the  EPA  to  handle 
their  paperwork. ...  landfill  site  compliance  and  regulations 
regarding  the  receipt  of  asbestos  containing  roofing  material. 
Expensive  tipping  fees  are  charged  by  the  county  landfill  sites  to 
roofing  contractors,  which  is  near  impossible  to  pass  on  to  the 
consumer.  Additional  tipping  fees  are  a  result  of  excessive 
requirements  for  the  handling  of  asbestos  containing  roofing 
materials  by  landfill  sites." 

Survey  No.  4  4 

Comments:  "Encapsulated  asbestos  offers  no  danger,  but  it  is 
included  with  other  types  of  asbestos  in  the  regulations.  This 
causes  roofers  problems  in  re-roofing  these  types  of  buildings;  ie. 
Insurance  requirements,  etc." 
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Survey  No.  47 

Comments:  "With  all  of  the  testing  of  asbestos  by  the  NRCA, 
asbestos  in  roofing  materials  has  been  proven  to  not  be  a  problem. 
But  yet  it  costs  thousand  of  taxpayer  dollars  to  remove." 

Asphalt  Fumes  [OSHA,  EPA] 
Survey  No.  44 

Comments:  "Asphalt  is  not  a  hazardous  substance,  nor  should  it  be 
regulated  as  such." 


Davis-Bacon  [DOL] 

Survey  No.  1 

Comments:  "Too  much  paperwork." 

Survey  No.  8 

Comments:  "The  wages  required  by  the  act  do  not  reflect  the  actual 
wages  paid  in  Colorado  Springs.  They  are  based  on  union  wages  and 
there  are  no  union  shops  left  in  Colorado  Springs.  However,  a  lot 
of  work  in  Colorado  Springs  is  Federal,  which  is  paid  at  Davis 
Bacon  rates,  which  is  factored  in  to  the  wage  determination  (it 
feeds  on  itself) .  These  expenditures  do  not  directly  affect  our 
determination  (it  feeds  on  itself) .  These  expenditures  do  not 
directly  effect  our  company  other  than  as  taxpayers,  however,  we  do 
spend  significant  amounts  in  reporting. 

Survey  No.  17 

Comments:  "This  act  sets  wages  not  by  the  prevailing  wage  in  the 
area,  but  strictly  by  union  wages.  As  an  example,  Tulsa,  Oklahoma 
has  one  union  roofing  contractor.  Thus,  the  union  wage  is  not  the 
prevailing  wage.  This  costs  all  government  projects  excessive 
costs  for  labor  whether  Federal,  State,  or  Local. 


Survey  No.  24 

Cost:  $1,000.00  per  project 

Comments:  "The  prevailing  wages  are  based  only  on  the  local  union 
wages,  not  the  wage  average  of  all  the  people  working  in  that 
particular  trade,  in  that  particular  area.  It  is  unfair  to  workers 
if  [they  are]  not  union  men,  costs  government  agencies  more  for 
work,  costs  contractor  time  and  money  to  fill  out  forms, 
discourages  non-union  contractors  from  bidding  projects  due  to 
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having  to  pay  higher  labor  rates  on  these  projects  than  on  others, 
the  worker  is  unhappy  when  he  returns  to  lower  pay  scale,  cuts  down 
on  the  number  of  people  who  would  bid  a  project,  all  contractors 
union  or  non-union  have  to  fill  out  forms,  makes  dishonest  people 
out  of  basically  honest  people  in  order  to  try  to  get  work  by 
adjusting  records  to  fit  the  need  for  records  of  payment  of  proper 
wage  rates." 

Survey  No.  26 

Comments:  "Setting  wage  scales  for  work  on  a  federal  project.  Why 
should  government  feel  they  have  the  right  to  dictate  what  workers 
on  federal  projects  should  make  when  they  are  not  even  familiar 
with  going  wage  rates  in  the  area?  We  have  always  paid  a 
comparable  salary  for  all  types  of  work  (e.g.  roofing  mechanics, 
foreman  and  laborers)  as  other  roofing  contractors  in  the  area. 
The  employee  is  paid  more,  which  is  great  as  long  as  they  are 
making  more  money,  but  when  he  has  to  go  back  to  his  regular  rate 
on  a  non-federal  project,  he  resents  not  making  the  larger  amount 
he  was  making  on  the  federal  job.  We  have  had  employees  quit  their 
jobs  because  they  had  to  go  back  to  a  lower  scale  of  pay  once  the 
federal  job  was  over  and  they  were  put  back  on  their  regular 
salary.   This  causes  major  morale  problems." 

Survey  No.  31 

Comments:  "I  do  not  know  where  these  figures  come  from,  however 
they  do  not  always  reflect  the  local  conditions.  They  also  do  not 
take  into  consideration  the  experience  of  the  personnel.  It  always 
complicated  our  payroll  records  and  created  more  work  for  our 
bookkeeper. " 

Survey  No.  35 

Comments:  "Certified  payroll  providing  that  a  stupid  'wage  scale' 
has  been  adhered  to  regardless  of  supply,  demand  or  local 
conditions.  It  is  excessive  to  protect  the  stupid  labor  union  wage 
rates. " 

Survey  No.  3  8 

Comments:  "...it  forces  union  contractors  to  make  deals  with  union 
officials.  And  it  makes  non-union  shops  look  like  a  group  of 
criminals." 

Survey  No.  39 

Comments:  "Prevailing  wage  -  if  the  public  really  knew  that  their 
tax  dollars  are  going  to  build  schools  at  double  the  amount  of  free 
market  rates  they  would  be  outraged.  Congress  should  raise  the 
minimum  amounts  to  one  million  requiring  Davis-Bacon  -  the  unions 
would  scream  but  the  taxpayer  would  benefit." 
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Survey  No.  4  2 

Comments:  "Seems  to  automatically  consider  union  wages  and  benefits 
as  prevailing  wage,  even  though  we  are  told  that  only  18  percent  of 
the  roofing  labor  is  unionized.  Davis-Bacon  also  relates  directly 
to  taxpayer  dollars  spent." 

Survev  No.  50 

Comments:  "Unskilled  labor  is  paid  the  same  as  skilled  labor  thus 
costing  taxpayers  double  the  labor  cost  as  would  be  necessary  or 
that  private  industry  would  pay  for  the  same  performance.  A 
prevailing  wage  job  was  started  and  we  were  paying  the  prevailing 
wage  as  listed  in  the  Arch.  Specifications.  During  the  performance 
of  the  job  the  prevailing  wage  was  changed  and  we  were  not  informed 
of  this  change  until  an  audit  was  underway.  On  a  project  requiring 
over  $20,000.00  of  payroll  we  were  under  $1,500.00  and  agreed  to 
pay  the  underpayment  due  to  the  change  in  the  prevailing  wage.  We 
were  also  charged  with  a  penalty  of  20  percent  of  the  underpayment 
which  we  felt  was  wrong  because  we  were  not  informed  of  the 
prevailing  wage  change  by  the  public  body  which  hired  us  to  do  the 
work.  As  well,  we  are  now  in  a  position  where  a  small  oversight  on 
a  project  in  the  future  such  as  this  could  displace  us  from  bidding 
on  prevailing  wage  jobs." 


Proposed  Anti-Dumping  Legislation 
(Pertaining  to  Steel  Imports) 


Survev  No.  2  8 

Comments:  "We  find  the  proposed  Anti-Dumping  Legislation  to  be  a 
classic  example  of  government  interference  in  the  private  sector 
which  has  as  its  root  cause  strong  influence  by  special  interest 
group (s) .  Our  specific  objection  is  to  that  part  of  the 
legislation  which  seeks  to  prevent  the  import  of  foreign  steel  at 
current  competitive  price  levels.  If  and  when  this  legislation  is 
allowed  to  be  enacted,  the  end  result  will  be  excessive  inflation 
in  all  sectors  of  the  American  economy  which  are  dependent  upon  the 
use  of  steel.  Our  specific  area  of  concern  is  metal  roofing. 
Artificially-induced  price  increases  which  increase  the  price  of 
metal  roofing  materials  will  create  a  dampening  effect  on  new 
construction  as  well  as  much-needed  renovation  of  our  aging  schools 
which  need  new  roofs.  Government's  job  is  to  create  the  proper 
environment  in  which  domestic  companies  can  compete  fairly.  This 
type  of  legislation  gives  an  unfair  advantage  to  major  steel 
producers  and  can  only  serve  to  perpetuate  inefficient  production 
methods  which  have  caused  them  to  be  non-competitive  in  the  world 
market.  If  America  is  to  regain  its  position  as  a  tough  competitor 
in  the  world  market,  major  industrial  producers  must  become  more 
efficient  in  their  production  techniques.    Erecting  artificial 
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barriers  to  international  competition  is  not  the  right  way  to 
accomplish  this  goal." 


Elevated  Temperature  Rule  [DOT] 

Survey  No.  5 

Comments:  "I  am  the  3rd  generation  owner  of  this  family  owned 
corporation  started  by  my  Grandfather  in  1940.  In  all  the  years  I 
have  been  involved  in  roofing,  I  have  never  heard  or  read  about 
anyone  being  involved  or  hurt  in  a  road  accident  with  an  asphalt 
roofing  kettle.  The  lost  labor  cost  of  waiting  until  a  kettle 
cools  down  to  212  degrees  will  be  prohibitive  and  having  the 
kettles  (I  own  6)  retrofitted  by  March  30,  1995  to  have  locking 
lids  is  stupid  and  unworkable  on  the  5  older  models.  I  would  have 
to  buy  new  kettles.  I  do  not  believe  I  have  ever  heard  of  anything 
so  stupid  as  the  requirement  to  put  signs  on  the  kettles  stating 
"HOT",  they  will  never  be  clean.  Where  does  our  government  get 
these  mentally  incompetent  persons  who  write  the  regulations." 


Fall  Protection  [OSHA] 

Survey  No.  5 

Comments:  "On  2/25/92  prior  to  starting  a  job  which  was  a  2  story 
(20ft)  eave  height  and  7/12  pitch,  I  had  a  special  safety  meeting 
with  the  entire  crew  about  wearing  safety  belts  on  the  job  site: 
NOTE:  We  have  a  regular  safety  meeting  the  first  working  day  of 
each  month  and  we  have  an  exceptional  safety  record.  Inspectors 
stopped  at  the  job  site  and  cited  my  business  because  the  employees 
were  not  wearing  the  safety  belts  as  instructed  and  required  by 
law,  although  the  belts  and  ropes  were  on  the  roof.  The  fine  was 
$1500.00  but  reduced  1/2  because  the  employee  put  on  the  safety 
belts  and  I  have  an  excellent  safety  record.  I  appealed  the  fine 
and  it  was  reduced  to  $500.00.  I  had  to  pay  the  fine  and  I  spent 
approximately  5  man-hours  on  the  job  site  and  the  appeal's  office. 
There  needs  to  be  some  form  of  accountability  on  the  employees' 
responsibility,  and  as  an  owner  I  should  not  have  had  to  pay  any 
fine.  Also  the  eave  height  needs  to  be  raised  to  15  ft.;  10  ft  is 
ridiculous. " 


Survey  No.  10 

Comments:  "Other  means  of  fall  protection  are  available  and  in  wide 
use  which  are  actually  safer  for  the  worker.   Fall  protection 
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devices  actually  hinder  the  worker  in  movement  and  provide 
additional  hazards." 

Survey  No.  27 

Comments:  "Arizona  Department  of  Occupational  Safety  and  Health 
(OSHA)  — Employee  fall  protection  on  low  slope  roofing  projects 
with  an  eave  to  ground  height  of  less  than  16  feet,  and  issuance  of 
citation  by  OSHA  inspectors  based  upon  violation  of  the  'General 
Duty  Clause. '  We  received  a  citation  for  not  providing  fall 
protection  on  a  building  with  roof  to  ground  height  less  than  12 
feet  — even  though  OSHA  regulations  require  specific  methods  only 
under  conditions  exceeding  16  ft.  height.  We  argued  that  we  didn't 
understand  how  we  could  be  cited  under  the  'General  Duty  Clause' 
when  there  was  a  specific  regulation  governing  the  conditions  we 
were  working  under.  OSHA  persisted  in  their  argument  that  we  were 
in  violation  of  the  law  simply  because  in  the  opinion  of  the 
inspector,  a  potentially  hazardous  condition  existed.  The  danger 
here  appears  to  be  a  catch-all  clause  in  the  OSHA  regulations  that 
the  inspectors  can  fall  back  on  when  they  may  or  may  not  have  a 
regulation  to  cover  the  instance  they  are  looking  at.  This 
introduces  the  subjective  opinion  of  the  inspector  into  the 
situation,  and  places  the  employer  at  great  financial  risk." 

Survey  No.  51 

Comments:  "The  fall  protection  regulations  in  our  state  are  so 
stringent  that  it  c 3sts  our  company  many  thousands  of  dollars  for 
special  safety  gear  that  many  times  is  not  practical  for  use  on 
roofs.  We  can  only  use  approved  safety  gear  and  equipment  which  is 
many  times  more  costly  than  private  equipment /gear.  Example, 
mountain  climbing  gear  which  is  entirely  safe,  is  not  allowed 
because  it  does  not  have  the  OSHA  safety  approval.  So,  we  pay  at 
least  twice  the  cost  for  an  approved  item." 


Federal  Motor  Carrier  Safety  Regs  (FMCSRs)  [DOT] 

Survey  No.  1 

Comments:  Excessive  "regulations  and  paperwork." 

Survey  No.  5 

Comments:  "I  own  5  trucks  that  are  required  to  have  daily  written 
inspections  with  1  copy  turned  into  the  office  and  1  kept  in  the 
truck.  Inspection  reports  must  be  retained  90  days.  This  rule  is 
stupid,  expensive  and  a  waste  of  good  paper  that  is  thrown  in  the 
trash  after  90  days.  Reports  should  not  be  retained  after  30  days 
and  reports  only  turned  in  to  the  office  if  the  vehicle  needs 
repair.  Why  waste  paper  and  storage  space  just  so  some  inspector 
from  DOT  has  something  to  do  if  I  am  inspected  by  them." 
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Survey  No.  8 

Comments:  "We  are  in  the  roofing  business.  However,  the  DOT 
classified  us  as  motor  carriers.  We  have  essentially  the  same 
reporting  and  compliance  requirement  as  United  Van  Lines  or  someone 
like  that  because  we  operate  a  couple  of  dump  trucks." 

Survey  No.  13 

Comments:  "...DOT  regulations;  hazardous  material  transportation 
and  handling.  We  could  conceivably  be  handling  cements  or 
adhesives  by  the  skid  load  and  have  to  satisfy  requirements  we  are 
not  aware  of.  These  are  products  we  have  been  safely  transporting 
for  years.  Now,  we  are  forced  to  comply;  or  order  everything 
through  our  supply  houses." 

Survey  No.  14 

Comments:  "...Qualification  of  drivers  that  operate  vehicles  in 
excess  of  10,000  G.V.W.R.  but  less  than  26,000  GVWR. . .requires 
companies  to  retain  extensive  driver  files  on  each  employee  who 
will  be  operating  vehicles  between  10,000  GVWR  and  26,000  GVWR.  In 
addition,  each  employee  must  maintain  extensive  hours-of -service 
records  and  follow  the  same  Federal  Motor  Carrier  Safety 
Regulations  as  a  CDL  Driver  with  only  a  few  exceptions." 

Survey  No.  17 

Comments:  "Only  a  full  time,  professional  truck  driver  can  pass  the 
current  driver  regulations.  To  a  pay  a  driver  8  hours  pay  to  take 
a  large  truck  to  a  job  15  minutes  from  our  office  just  doesn't  seem 
very  smart  and  yet  most  truck  drivers  have  no  interest  in  doing 
roofing  work.  The  CDL  requirements  are  also  confusing.  It 
shouldn't  be  required  if  carrying  one  5  gal.  bucket  of  adhesive, 
but  one  contractor  was  stopped  and  fined  and  told  by  the  highway 
patrol  that  1  gal.  of  adhesive  requires  a  hazardous  license.  As  a 
comment,  at  a  recent  meeting  in  Miami,  Florida,  which  was  attended 
by  building  owners,  contractors,  manufacturers,  and  all  other 
segments  of  our  society,  an  informal  discussion  was  held  on  "What 
is  Your  Biggest  Problem  Today?"  Without  a  single  exception,  the 
Federal  Government  was  the  selection.  Doesn't  that  tell  the 
government  something?   I  doubt  it." 

Survev  No.  2  0 

Comments:  "The  biggest  and  foremost  reason  for  stating  the  FMCSR  is 
excessive,  overly  time  consuming,  impractical,  etc.  is  the 
unbelievable  size  and  data  contained  in  the  manual.  It  is  hard  to 
run  the  normal  daily  activities,  paperwork,  etc.  of  a  roofing 
business,  let  alone  be  faced  with  regulations  such  as  the  FMCSR. 
We  are  a  small  roofing  company  with  a  small  clerical  staff 
(Secretary  and  Bookkeeper) .  Generally  there  is  no  time  left  in  a 
day  or  week  from  normal  activities,  therefore  this  work  must  be 
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done  after  hours  (reading  the  manual,  creating  forms  needed  to 
comply,  setting  up  programs  for  others  to  comply) .  The  cost  of 
additional  drug  testing  (different  from  our  normal  roofing  drug 
testing),  and  costs  to  abide  by  emergency  response  requirements  is 
excessive.  I  attended  a  workshop  where  a  federal  representative 
and  the  PA  state  police  put  on  a  program  for  these  regulations. 
When  certain  individuals  were  asked  questions,  it  did  not  pertain 
to  the  section  they  were  covering  under  these  regulations,  they  ■ 
were  unable  to  give  a  proper  answer  without  consulting  with  someone  ■ 
else  on  the  panel."  ' 

Survey  No.  2  3 

Comments:  "Private  trucks  must  comply  the  same  as  trucks  for  hire 
over  the  road.  Roofing  contractors  do  not  need  this  unless  they 
travel  state  to  state.  If  you  haul  for  hire  a  CDL  [Commercial 
Drivers  License]  would  be  required.  A  roofing  contractor  should 
not  be  required  to  have  drivers  tested,  unless  it  is  a  company 
policy." 

Survey  No.  2  5 

Comments:  "Even  transporting  adhesives  and  solvents  in  small 
quantities  will  require  a  special  license  How  far  can  this  go?" 

Survey  No.  2  7 

Comments:  "State  of  Arizona  this  past  year  adopted  the  Federal 
Motor  Carrier  Safety  Regulations  in  their  entirety,  and  have 
applied  them  to  all  businesses  who  operate  fleets.  We  are  now 
being  forced  to  comply  with  regulations  that  were  originally 
intended  to  apply  to  over-the-road  (interstate  haulers)  —  because 
of  their  full  time  exposure  to  the  risks  of  driving  large 
commercial  vehicles.  The  time  and  costs  involved  in  drug  testing, 
licensing  requirements,  registration,  record  keeping,  etc.,  are 
significant  even  though  our  drivers  exposure  to  driving  hazards  is 
one-tenth  that  of  interstate  haulers.  We  view  this  law  as  nothing 
more  than  an  authority  grab  and  an  effort  to  raise  revenues 
generated  by  citations.  Within  a  very  short  time  following  the 
enactment  of  the  law,  most  contractors  I  was  aware  of  had  received 
substantial  fines  for  infractions  as  minor  as  a  mud  flap  being  a 
fraction  of  an  inch  too  high.  There  was  a  well  orchestrated  and 
pre-planned  surge  of  enforcement." 

Survey  No.  29 

Comments:  "Gestapo  tactics  employed  by  the  Illinois  DOT  pertaining 
to  truck  and  trailer  inspection  and  regulations  regarding 
transportation  of  hazardous  materials,  cost  us  delay  in  shipments, 
while  cranes  and  men  wait  1/2  a  day  until  material  is  transferred. 
We  were  not  guilty  of  intent,  rather  a  miscalculation  of  weight. 
This  was  our  first  violation  —  it  turned  my  stomach  regarding 
government  regulatory  agencies.  Because  it  was  our  first  violation 
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in  8  years,  and  because  we  loaded  the  truck  with  care  and  caution, 
because  we  were  only  guilty  of  a  miscalculation  of  weight  not 
intent,  I  asked  for  and  received  a  hearing.  At  the  end  of  the 
hearing  the  official,  with  a  gleam  in  his  eye,  throws  the  DOT 
handbook  on  the  table  and  says  with  pride  "We  can  pull  any  truck 
over,  and  find  some  violation."  The  Illinois  DOT  is  a  90,000  sq. 
ft.  building,  3  stories  that  needs  and  annex  building  to  house  all 
the  officials.  I  pay  taxes  to  support  this  enterprise,  so  they  can 
lie  in  the  weeds  and  nab  an  honest  business  person  trying  to 
conduct  business." 

Survey  No.  3  4 

Comments:  "...Shipping  paper  requirements  for  all  Table  2  hazardous 
materials.  This  requirement  should  only  apply  for  1000  lbs. 
minimum  deliveries.  It  should  not  be  applicable  for  roofing 
contractors. " 

Survey  No.  37 

Comments:  "This  regulation  is  excessive  due  to  the  amount  of  record 
keeping  and  requirements  for  trucks  and  employees  used  as  drivers 
in  respect  to  the  amount  of  time  ana  mileage  that  trucks  are  on  the 
highways. " 

Hazard  Communication  Standard  [OSHA] 


Survey  No.  9 

Comments:  "These  forms  have  little  value  because  they  are  too 
difficult  to  read,  the  verbiage  is  too  difficult  for  many  to 
understand. " 

Survey  No.  10 

Comments:  "Cost  to  administer  cannot  be  recouped  from  customer. 
This  should  be  manufacturer's  obligation  only." 

Survey  No.  11 

Comments:  "Hazardous  materials  certainly  need  to  be  designated  as 
such,  however,  MSDS  sheets  for  steel,  roofing  gravel,  nails  and 
screws,  preformed  roof  expansion  joints,  wood,  fire  extinguishers, 
sand,  poprivets,  etc.,  are  ridiculous.  One  of  our  friends  recently 
received  a  $200.00  fine  for  not  having  MSDS  sheets  for  chalk  in 
chalk  lines." 

Survey  No.  13 

Comments:  "Employee  training  and  awareness  parts  are  fine.  However 
the  section  that  relates  to  cross  training  of  other  contractors  and 
personnel  on  same  sites  is  excessive.   It  is  easier  to  avoid  new 
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construction  and  stay  in  the  private  sector  if  possible." 

Survey  No.  27 

Comments:  "The  costs  involved  in  maintaining,  copying  and 
disseminating  of  MSDS's  is  ridiculous,  especially  when  the  only 
people  interested  in  whether  or  not  they  are  available  are  the  OSHA 
inspectors  themselves.  The  employees,  (for  whose  safety  this  is 
all  presumably  being  done)  could  care  less  about  all  this  paperwork 
and  exhibit  next  to  no  concern  about  the  training  they  received, 
and  frequently  have  to  be  retrained.  The  general  contractors  and 
owners  with  whom  I  share  this  information  only  do  it  to  'cover 
their  own  behinds'." 

Survey  No.  2  9 

Comments:  "MSD  Sheets — not  only  do  we  provide  them  on  Haz-materials 
but  on  harmless  products  like  woodfiber  insulation." 

Survey  No.  4  7 

Comments:  "I  feel  it  is  excessive  to  have  to  identify  materials 
that  are  in  no  way  capable  of  any  exposure.  Much  time  is  wasted 
preparing  books  for  our  men  to  carry  to  identify  nails,  screws, 
wood,  etc." 

Survey  No.  53 

Comments:  "Hazard  Communication  Material  Safety  Data  Sheet 
requirements  -  Materials  that  have  -^n  MSDS  that  were  never  intended 
to  be  encompassed  by  the  standard.  It  has  gotten  to  the  point  that 
almost  every  product  in  America  comes  with  an  MSDS.  Products  like 
sand,  compressed  air,  dishwashing  detergent,  glass  cleaner,  baby 
oil-powder-shampoo  have  MSDSs  and  are  therefore  subject  to  the  law. 
Enforcement  to  include  products  like  sand  would  cause  a  firestorm 
of  protest  and  yet  by  not  enforcing  it,  the  compliance  officer  is 
being  capricious  and  deciding  for  himself  what  is  and  what  isn't 
hazardous.  An  Indiana  OSHA  compliance  officer  illegally  searched 
our  foreman's  personal  vehicle  and  found  a  small  propane  plumber's 
torch  which  was  the  employee's  personal  property  and  is  not  even 
used  in  roofing.  The  label  had  fallen  off  which  is  a  violation  of 
the  Haz-Com  standard.  He  tried  to  explain  that  this  was  his 
personal  property  and  even  produced  an  MSDS  for  propane  to  no 
avail.   We  were  issued  a  citation  and  fine  for  $825." 


Payroll  Tax  Deposit  Rule  [IRS] 

Survey  no.  2  6 

Comments:  "It  takes  approximately  one  hour  per  week  of  office  time 
to  prepare." 
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Under9round  Storage  Tanks  [EPA] 


Survey  No.  3 


Comments:  "Federal  level  -  only  the  requirements  on  motor  fuel 
UST'E  apply  to  HCPS  state  level  -  adds  fuel  oil  to  regulated  tanks. 
Since  1990  Fed  regs  have  cost  app.  $50,000.00.  However,  state 
addition  of  fuel  oil  UST's  has  placed  an  additional  burden  of 
testing,  repair,  replacement,  etc.  at  an  approximate  cost  of 
$380,000.00. 

Survey  No.  10 

Comments:  "Presence  of  these  tanks  in  highly  developed  commercial 
areas  with  separate  water  systems  poses  no  threat  to  persons  or  to 
the  environment.  The  only  result  of  the  regulations  in  this 
situation  is  to  generate  fees  to  environmental  consulting  firms." 

Federal  Wage  Survey  [DOL] 

Survey  No.  51 

Comments:  "The  Survey  that  the  government  sends  out  to  employers 
and  the  questions  that  it  asks  are  for  information  that  we  do  not 
keep  track  of.  Therefore,  just  because  of  this  survey  we  must  keep 
separate  records  t;  roughout  the  year  documenting  the  information 
that  the  Federal  Government  requires." 


Minority  Set  Aside  Jobs  [DOD,  NASA,  GSA] 


Survey  No.  4 

Comments:  "WBE  and  MBE  regulations  that  require  us  to  go  out  and 
find  minority  contractors  and  bring  them  kicking  and  screaming  into 
the  legitimate  bid  process. . .This  is  not  our  responsibility;  and 
for  the  government  to  require  it  of  us  is  stupid,  unconstitutional 
and  costly.  Unfortunately,  there  are  few  politicians  who  are 
concerned  about  our  rights  as  business  owners  or  American  citizens. 
You  can  not  be  a  legitimate  contractor  unless  you  are  out  there 

signing  up  for  the  ASC-the  Dodge-the  CMD  bulletin,   etc 1 

maintain  it  is  not  our  job  to  make  contractors  out  of  slineballs 
and  lunatics.  For  the  Federal  government  to  require  it  of  us  is 
nothing  more  than  blackmail..." 

Survey  No.  6 

Comments:  "As  a  Roofing  Contractor,  99  percent  of  our  work  is  not 
sub-contracted,  it  is  done  in-house.   The  cost  and  time  for  us  to 
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bid  a  government  project  is  overwhelming  and  wasteful  when  you 
consider  that  no  sub  will  be  hired  to  begin  with.  The  energy  and 
advertisement  waste  will  be  paid  for  by  the  government  agency  or 
ta>cpayer  if  we  capture  the  contract  —  or  if  we  don't,  we  write  it 
off  as  doing  business  with  a  government  agency.  For  example,  we 
recently  bid  a  project  of  $18,900.00.  It  cost  $200.00  for 
advertising  and  6  hours  of  time  for  MBE/WBE/DVBE  only!  We  did 
receive  the  contract  in  this  case,  but  if  any  changes  are 
encountered,  the  ads  for  MBE/EBE/DVBE  start  over.  We  are  only  one 
small  shop  in  Grass  Valley,  California,  and  do  not  take  into 
consideration  the  massive  amounts  of  time  the  people  within  the 
government  agency  are  spending  (wasting)  on  the  MBE/WBE/DVBE 
program.  All  agencies  are  similar,  some  are  worse  than  others.  My 
suggestion  is  that  when  a  regulation  is  put  into  force  and  is  not 
working,  ask  the  people  who  are  dealing  with  it  if  the  positives 
outweigh  the  negatives  —  then  act  on  those  findings.  The  over 
abundance  of  bad  legislation  and  regulations  will  choke  small 
businesses  and  hurt  America.  Let's  not  forget  who  the  tax  base 
is." 

Survey  No.  51 

Comments:  "We,  as  a  roofing  contractor,  bid  most  jobs  that  are  sent 
out  for  bid.  Many  times  we  are  low  bidder  and  cannot  receive  the 
contract  for  government  jobs  since  the  general  contractor  must  meet 
the  minority  requirement.  Therefore,  the  general  must  use  a  bid 
which  is  much  h-  her  than  ours  to  meet  that  requirement. 
Consequently,  government  projects  are  costing  taxpayers  much  more 
than  they  should  by  having  this  minority  requirement." 

General  OSHA  Complaints 

Survey  No.  1 

Comments:  "Each  inspector  has  his  own  regulations." 

Survey  No.  16 

Comments:  "This  agency  would  make  Hitler  proud  -  some  of  these 
people  think  of  themselves  as  storm  troopers.  I  once  was  cited  for 
an  improper  gas  cap  and  protested.  I  went  to  what  was  called  a 
hearing  in  Raban  County,  Georgia.  A  judge  from  Texas  was  there  and 
a  gang  of  lawyers  and  Storm  Troopers.  This  must  have  cost  the 
government  $20,000.00  trying  to  collect  a  $250.00  fine.  This  was 
a  trial  without  a  jury." 

Survey  No.  17 

Comments:  "The  concept  is  excellent  and  would  be  fine  except  for 
unreasonable  interpretations  by  OSHA  personnel.  To  shingle  a 
house,  OSHA  requires  either  a  guardrail  that  will  deface  the  house 
or  workers  working  off  of  ropes  and  safety  belts.   Imagine  the 
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tangled  mess  during  the  day.  No  matter  how  much  training  we  do,  or 
safety  equipment  we  buy,  the  law  makes  no  provision  to  enforce 
the. .. [workers] .. .to  use  it.  Until  the  workers  can  be  fined  for 
not  using  what  we  provide,  it  will  do  nothing  to  increase  safety." 

Survev  No.  18 


Comments:  "Re:  S.  198  [a  state  bill]  -  Because  it  is  impossible  to 
be  in  complete  compliance,  no  matter  what  steps  are  taken,  this 
bill  has  the  potential  to  put  every  business  out  of  business 
through  its  unrealistic  paperwork  and  regulatory  maze.  The 
employees  seems  to  have  no  responsibility  for  any  of  their  own 
actions. " 

Survev  No.  19 

Comments:  "Too  much  regulation  for  a  small  business  to  pay  for." 

Survev  No.  2  3 

Comments:  "To  comply  with  these  regulations  on  the  non-serious 
items  is  a  total  joke  on  a  construction  site.  All  federal  rules 
should  be  sent  before  a  construct,  n  board  for  review  to  see  if 
they  are  needed  to  save  man-hours  due  to  accidents  or  injury." 

Survev  No.  31 

Comments:  "We  were  .nstalling  a  roof  on  a  new  library  building  at 
the  Stephen  F.  Austin  University,  Nacogdoches,  Texas.  Please  refer 
to  the  enclosed  copies  of  most  of  the  correspondence  [Contractor 
cited  by  OSHA] .  After  my  last  letter  of  notice  of  posting,  the  20 
or  3  0  long  distance  phone  calls  started.  These  were  to  numerous 
locations  from  Houston,  Dallas,  and  Washington,  D.C.  The  fine  was 
reduced  to  $400.00  by  an  arbitrator.  My  next  legal  step  was  going 
to  cost  me  $2,000.00  to  start.  I  had  to  go  on  with  my  life  and  my 
business  and  had  to  compromise  my  principals  of  right  and  wrong  and 
to  pay  the  $4  00.00.  I  sent  a  note  with  my  payment  stating  that  now 
I  knew  how  the  Russian  people  felt  about  the  KGB!  It  was  so 
apparent  to  anyone  that  the  citation  was  issued  only  to  collect 
revenue.  This  was  the  only  job  we  ever  actually  lost  money  on, 
most  of  it  was  due  to  OSHA." 

Survey  No.  3  3 

Comments:  "Too  many  regulations  to  possibly  comply  with." 

Survey  No.  3  8 

Comments:  "Site  visit:  moderate  fine  for  minor  paperwork  —  However 
the  gentlemen  treated  us  fairly." 
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Survey  No.  39 

Conunents:  "Though  there  is  a  need  for  safety  on  job  sites  OSHA  goes 
too  far.  Most  contractors  are  concerned  with  safety,  if  for 
nothing  else,  to  keep  workers  compensation  rates  lower.  There  are 
many  rules  that,  if  followed  to  the  letter,  would  cause  the  job 
cost  to  increase  3  times  the  amount.  Also  there  is  too  much 
interpretation  involved  with  compliance  officials." 

Survey  No.  4  3 

Comments:  "Had  an  accident  caused  by  another  contractor  to  one  of 
my  men.  We  paid  (through  our  insurance  co.).  However  the  loss 
experience  remained  with  us  because  it  took  our  insurance  co.  3  to 
4  years  to  subrogate  against  the  other  insurance  co.  It  cost  us 
$50,000  from  rebates  we  didn't  get  and  higher  premiums.  They  are 
funding  themselves  with  fines  on  contractors. . .No  employee 
responsibility....!  personally  took  two  men  to  set  up  a  job.  I  told 
them  to  bring  a  ladder  to  get  to  a  6  foot  high  section.  They 
brought  too  short  of  a  ladder.  They  then  proceeded  to  put  the 
ladder  on  a  stone  hoping  to  make  it  reach.  They  also  covered 
coping  with  Visqueen  then  set  the  ladder  on  it.  The  ladder  had  no 
shoes,  which  they  have  been  instructed  is  a  'no  no. '  Needless  to 
say  the  ladder  fell  and  the  fellow  has  been  off  for  six  months  with 
back  problems  and  surgery." 

Survey  No.  4  4 

Comments:  "The  regulations  are  excessive  because  they  are  not 
evenly  enforced.  Example  -  there  was  a  roofer  from  out  of  state 
who  was  working  on  the  federal  building  in  Little  Rock,  not  obeying 
federal  regulations:  this  was  reported,  but  was  never  inspected  by 
OSHA.  Why?" 

Survey  No.  47 

Comments:  "We  have  a  new  person  heading  OSHA  in  Indianapolis.  The 
statement  has  been  made  by  her  that  if  an  OSHA  inspector  returns  to 
this  office  without  giving  a  citation  for  something,  he  can  go  look 
for  another  job.   How  can  we  combat  this?" 

Survey  No.  4  8 

Comments:  "...Motion  stopping  systems  as  described  in  Subpart  M, 
Paragraph  9,  (i) ... .While  motion  stopping  systems  are  excellent  at 
hoist  areas  etc.  they  are  impossible  at  roof  edges  — When  they  are 
in  place  they  prevent  the  execution  of  work  — the  idea  of  being 
tied  off  is  a  pipe  dream.  There  is  more  danger  of  tripping  over 
a  safety  line  and  falling  into  400  degree  asphalt  then  there  is  of 
simply  falling  off  a  roof." 


181 


Survey  No.  52 

Comments:  "OSHA  regulations  for  perimeter  warning  lines  are  useless 
when  there  is  no  power  equipment  or  felt-laying  equipment  in  use. 
Work  must  take  place  outside  the  lines  to  complete  the  job  and  the 
liners  serve  no  purpose  on  smaller  type  jobs  or  jobs  where  such 
equipment  is  not  in  use.   OSHA  has  fined  us  for  this  violation." 


Safe  Drinking  Water  Act  (8DWA)  [EPA] 


Survey  No.  3 


Comments:  "Any  schools  or  administration  buildings,  which  have 
their  own  water  supply  system  (wells,  springs,  etc.)  must  comply; 
testing  for  numerous  contaminants  and  fulfilling  further 
requirements  if  limits  are  exceeded.  Cost  is  prohibitive  to  small 
water  systems;  limits  are  rarely  if  ever  exceeded,  yet  testing 
(required  to  be  done  by  state  certified  labs  only)  increases; 
notifications  that  must  accompany  any  violations  cause  more  panic 
than  any  promotion  of  understanding  that  may  be  intended." 


Mining  Safety  and  Health  [MSHA] 


Survey  No.  8 


Comments:  "All  miners  are  recfuired  to  participate  in  a  Miner's 
Safety  Program  (all  persons  that  set  foot  on  mine  property  are 
considered  miners,  no  matter  what  they  do).  We  were  installing  a 
new  roof  on  top  of  a  non-functional  building  at  a  non-operational 
mining  facility.  The  mining  safety  inspector  shut  down  our  job. 
They  required  our  people  to  receive  three  (3)  days  class  room 
instruction  before  resuming  work,  and  fined  us  for  non-compliance. 
Bare  in  mind  this  was  a  non-operational  facility,  our  people  were 
in  no  way  connected  with  mining  operations,  and  on  top  of  a  roof. 
This  little  fiasco  cost  us  approximately  two  (2)  weeks  production, 
several  thousand  dollars  in  wages  and  instruction,  and  caused  our 
project  to  be  carried  over  another  year  because  the  delay  prevented 
completion  before  winter." 

Survey  No.  22 

Comments:  "Not  excessive,  only  poorly  and  unfairly  applied. 
Inspectors  should  be  instructed  to  use  good  judgement,  and  if  that 
is  beyond  their  capability  it  should  become  a  prerequisite  for 
employment.  We  were  in  the  process  of  crushing  an  old  roadway  that 
had  not  been  in  use  for  over  20  years.  The  roadway  was  part  of  an 
old  slate  waste  dump  that  we  are  recycling  as  driveway  and  drainage 
stone  product.  The  roadway  was  being  slowly  but  systematically 
removed  from  the  bottom.  The  MSHA  inspector  required  us  to  berm 
this  roadway.  To  protect  ourselves  from  penalty  we  bemed  the 
alleged  roadway.  To  continue  crushing  and  not  become  susceptible 
to  penalty  we  would  have  to  remove  and  reinstall  the  roadway  berms 
on  a  daily  basis.  Since  this  would  be  economic  suicide,  we  have 
been  forced  to  leave  the  roadway  and  crush  material  that  is  a 
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considerable  distance  from  our  stationary  crusher.  This  has 
resulted  in  a  considerable  loss  of  production  and  rise  in  cost. 
And  it  is  serving  to  protect  the  very  roadway  we  were  trying  to 
remove. " 

Family  Leave  Bill  [DOL] 

Survey  No.  9 

Comments:  "It  should  be  changed  to  read  50  or  more  employees  in  a 
designated  area.  For  example,  50  office  personnel  could  cover  for 
1  office  employee  taking  12  weeks  leave,  or  50  field  workers  could 
cover  for  1  field  employee  taking  leave.  However,  if  there  are 
only  3  office  workers  and  50  field  workers,  a  company  will  be 
forced  to  let  1  office  worker  take  leave  and  be  forced  to  train 
someone  to  replace  the  worker  for  12  weeks.  The  cost  would  be 
excessive  for  the  company." 


Bmall  Business  Loans  [Comptroller] 

Survey  No.  10 

Comments:  "Banks  are  paranoid,  and  unwilling  to  lend.  Real  estate 
is  the  plague.  Again,  the  government  over-reacted  to  a  crisis. 
Constant  and  regular  monitoring  of  bank  performance  could  have 
averted  the  situation.  Banks  call  loans,  even  though  your  business 
is  profitable." 


Census  Bureau  [DOC] 


Survey  No.  11 


Comments:  "Title  13,  United  States  Code,  requires  the  enclosed 
(copy)  1992  Census  of  Construction  Industries  to  be  completed.  It 
was  not  too  difficult  to  complete  some  of  this  census,  such  as  page 
1  and  page  2,  and  page  4.  However,  page  3,  items  14  and  15,  is 
quite  a  different  story.  Although  we  keep  a  fairly  detailed  set  of 
records/books,  we  do  not  have  this  detailed  a  breakdown  of  our 
billings  (sales) .  I  doubt  few  small  businesses  do.  It  would  take 
many  hours  and  much  expense  to  develop  this  data,  if  it  could  be. 
If  we  took  the  time  and  incurred  the  expense  in  salary  to  develop 
this  data,  this  is  not  the  kind  of  work  that  creates  any  income  for 
us.  If  our  small  business  is  any  representation  of  other  small 
businesses,  we  all  have  more  paper  work  than  we  can  keep  up  with." 

Survey  No.  2  6 

Comments:  Complains  of  excessive  paperwork  (forms  attached) 
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Civil  Rights  Act  of  1991  [EEOC] 

Survey  No.  16 

Comments:  "My  people  have  been  instructed  not  to  look  or  talk  to  a 
female  student  in  the  schools  we  work  on,  especially  Gwinett  Co., 
Georgia  where  a  young  girl  was  given  permission  by  the  Supreme 
Court  to  sue  the  board  of  education  for  sexual  assault  by  a  coach 
over  a  two  year  period." 

Survey  No.  17 

Comments:  "Most  roofing  contractors  do  not  care  what  nationality 
their  workers  are,  however,  to  have  quotas  is  ridiculous.  Certain 
ethnic  groups  do  not  want  to  work  in  roofing  because  the  work  is 
hot,  hard,  and  dirty." 

"We  received  a  citation  for  a  guardrail  violation  that  was  unjust. 
We  fought  it  in  court  and  won  our  case.  Our  court  costs  were  more 
than  the  fine.  For  the  next  3  years,  we  received  visits  from  the 
IRS  and  Equal  Employment.  We  escaped  any  fines  but  the  turmoil  in 
our  office  was  costly.  Government  agencies  should  be  prohibited 
from  ganging  up  on  companies  when  the  agencies  don't  get  their 
way.  " 

Workers'  Compensation 

Survey  No.  18 

Comments:  Workers'  Compensation  was  originally  set  up  to  protect 
the  employee  from  being  injured  on  the  job.  Workers'  Compensation 
has  become  one  of  the  major  reasons  small  businesses  have  failed 
and  has  become  a  trial  lawyers  free  ride.  The  workers' 
compensation  situation  is  one  of  the  reasons  the  California  economy 
is  a  never  ending  spiral  down  hill." 

Survey  No.  19 

Comments:  "Too  much  money,  too  much  paperwork,  not  effective,  too 
much  toward  employee.  Why  can't  it  be  collected  on  a  monthly 
basis?" 

Survey  No.  25 

Comments:  "The  agencies  are  not  policing  the  system.  There  is 
rampant  abuse  -  people  drawing  compensation  over  and  above  what 
they  actually  deserve.  This  drives  the  cost  to  astronomical 
proportions. " 

Survey  No.  31 

Comments:  "The  recent  law  change  has  helped  some  by  reducing  the 
amount  of  blood  that  can  be  sucked  by  the  vulture  lawyers.  However 
it  is  still  not  fair  to  us  premium  payers  as  we  have  lost  our 
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constitutional  rights  under  this  law.  We  have  to  pay  no  matter 
what  our  employees  do  or  how  negligent  they  are!  Back  Case  One:  We 
had  a  witness  that  our  employee  hurt  his  back  at  home  working  on 
his  car.  The  industrial  accident  board  told  our  insurance  carrier 
not  to  pursue  the  investigation,  but  pay  the  claim!  Back  Case  Two: 
Employee  was  coming  down  through  the  building  from  the  6th  floor 
roofing  project,  slipped  on  some  ice  cream  and  "aggravated"  an 
inherited  back  degeneration  that  no  one  knew  he  had.  We  had  no  way 
to  know  or  prevent  this,  but  we  had  to  pay  a  large  lump  sum  payment 
and  will  continue  paying  all  medical  bills  for  5  years.  We  lost  an 
experience  modifier  because  of  something  we  had  no  control  over. 
Our  normal  and  average  W.C.  claims  total  around  $3,000.00  per  year 
and  we  continue  to  pay  more  than  $80,000.00  in  premiums.  Someone 
is  making  a  killing." 

Survev  No.  4  5 

Comments:  "Workers'  compensation  rules  (N.C.)  and  findings 
concerning  injured  employees  does  not  adequately  protect  employers 
when  it  was  clearly  the  employee's  fault  when  he  was  specifically 
instructed  as  to  how  to  proceed  with  work  and  safety  rules.  Now 
employees  can  go  beyond  compensation  benefits  and  sue  the  employer. 
Employees  should  be  held  accountable  for  their  actions  when  and  if 
they  were  properly  instructed  to  do  their  job  and  follow  safety 
rules.  " 

Survev  No.  49 

Comments:  "Poor  regulation/little  investigation  powers,  very 
difficult  to  remove  someone  once  receiving  payment  (tax  free  income 
to  the  recipient  for  the  duration  of  time  payments  are  received  and 
developing  a  lack  of  unwillingness  to  return  to  work  (including 
light  duty) .. .Supervisor  employed  for  only  2-3  months  claiming 
carpal  tunnel  syndrome  in  caulking  and  spreading  roof  cement, 
unable  to  comply  with  any  rehabilitation,  has  been  drawing  for  at 
least  1.5  years.  Examined  several  times,  witnessed  mowing  his 
grass,  driving  vehicles,  lifting  doors,  carrying  his  child,  etc. 
All  while  stating  he  was  not  able  to  even  lift  a  pencil. 
Henceforth,  we  have  also  retained  as  an  additional  expense  an  Ohio 
firm  specializing  in  workman  compensation  consulting  in  response  to 
the  situation.  Meanwhile  we  are  faced  with  extremely  high  rates 
and  cannot  qualify  for  lower  rates  with  other  groups  where  we  have 
membership. " 

Building  Codes 

Survey  No.  18 

Comments:  "For  a  permit  over  $1,000.00  I  must  have  the  owner 
install  or  I  must  install  smoke  detectors  in  their  home  as  per  this 
code.  Although  this  has  nothing  to  do  with  reroofing  I'm  forced  to 
gain  access  to  the  interior  of  the  homes  so  the  building  "police" 
officials  can  do  their  interior  smoke  alarm  inspection." 
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Waste  Water  Treatment  for  Coil  Coaters  [EPA] 

Survey  No.  2  8 

Comments:  "Ten  or  twenty  years  ago,  spray  painting  or  dipping  was 
the  method  of  choice  used  by  many  metal  fabrication  industries. 
Over  spray  and  excess  solid  wastes  posed  very  real  environmental 
concerns  and  out  of  this  need  regulatory  bodies  such  as  the 
Environmental  Protection  Agency  (EPA)  were  born.  Recently 
introduced  technology  has  greatly  reduced  potential  harm  to  our 
clean  air  and  water.  With  the  advent  of  modern  coil  coating  lines 
environmental  problems  related  to  solvent  vapors  and  solid  wastes 
are  greatly  reduced  and  easily  controlled.  All  that  remains  to 
protect  the  environment  is  for  regulatory  bodies  such  as  the  EPA  to 
establish  and  enforce  realistic  and  responsible  levels.  As  our 
environmental  protection  awareness  level  has  increased,  however, 
regulatory  practices  have  proliferated  to  the  point  of  harmfully 
restrictive  excess:  For  example,  companies  such  as  ours  which  are 
engaged  in  coil  coating  are  required  to  allow  no  more  than  .05 
parts  of  heavy  metals  from  the  coil  coating  process  per  million 
gallons  of  waste  water.  It  is  highly  doubtful  that  even  the  most 
modern  city  water  treatment  plants  can  even  come  close  to  achieving 
this  level  of  purity.  Requiring  medium  and  smaller  businesses  such 
as  ours  to  invest  hundreds  of  thousands  of  dollars  in  expensive  and 
highly  sophisticated  waste  water  filtration  equipment  adds  greatly 
to  the  direct  cost  of  our  material  and  this  cost  is  ultimately 
borne  by  the  end  user  of  our  product.  In  addition  to  having 
invested  approximately  $150,000.00  in  water  filtration  equipment, 
it  costs  our  company  over  $25,000.00  per  year  to  comply  with  local, 
state  and  federal  waste  water  filtration  and  reporting." 

ERISA  [DOL] 

Survev  No.  29 

Comments:  "We  use  $2,000  a  year  to  comply  with  changes  in  the  ERISA 
laws.  The  legal  and  accounting  charges  will  prompt  an  end  to  our 
providing  any  profit  sharing." 


Miscellaneous  Responses 


Survev  No.  2 


Comments:  "Small  businesses  do  not  have  the  staff  or  resources  to 
keep  pace  with  the  regulations.  Big  businesses,  I  truly  believe, 
love  regulations  because  the  regs  remove  the  small  producer  from 
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the  market  place  and  give  the  big  businesses  an  opportunity  to 
raise  prices.  As  the  most  highly  compensated  employee  of  my 
company  I  am  ashamed  to  say  that  25  percent  of  my  time  is  devoted 
to  making  money  for  my  company  and  75  percent  of  my  time  is  devoted 
to  regulations." 

Survey  No.  31 

Comments:  "We  normally  stay  away  from  federal  jobs  because  of  the 
extreme  cost,  known  but  mainly  unknown,  of  the  paperwork.  One 
project  was  shut  down  for  days  at  a  time  because  the  inspector  knew 
nothing  about  a  roof  and  we  had  to  prove  every  step  we  took  and  why 
or  call  in  manufacturer's  representatives  to  prove  the  slightest 
deviation.  Now  we  are  required  all  the  time  to  post  signs  and 
forms  telling  our  employees  how  to  turn  us  (the  employer)  in  to 
various  agencies  if  we  violate  any  of  a  variety  of  regulations. 
They  make  us  or  employers  in  general  look  like  we  are  always  trying 
to  shaft  the  employees,  and  also  that  the  federal  government  has  to 
protect  them  from  us!  This  is  labor  unions'  way,  through  the 
government,  to  keep  tension  between  employees  and  employers  so  they 
can  line  their  pockets.  Without  our  employees  we  would  not  be  in 
business,  and  likewise  if  not  for  us  taking  financial  risks  they 
would  not  have  a  job." 

Survey  No.  4  0 

Comments:  "Sorry  -  Due  to  excessive  government  regulations  and 
taxation,  I  do  not  have  the  time,  nor  can  I  afford  to  have  my  staff 
respond  to  this  survey." 

Survey  No.  41 

Comments:  "A  single  regulation  set  apart  by  itself,  in  most  cases 
is  very  justifiable.  The  problem  is  the  number  of  old  regulations 
combined  with  the  number  of  new  regulations.  Roofing  contractors 
in  the  state  of  Washington  must  comply  with  an  estimated  42  sets  of 
federal,  state,  and  local  regulations  administered  by  25  different 
agencies.  These  regulations  comprise  a  set  of  laws  and  regulations 
that  stands  about  five  feet  tall.  There  is  no  way  to  keep  up-to- 
date.  We  will  be  affected  by  an  estimated  40-50  pieces  of 
legislation  this  very  year  that  will  impose  more  regulations  on 
roofing  contractors  and/or  increase  our  cost  of  doing  business." 
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Mr.  Chairman  and  members  of  the  Committee,  my  name  is 
William  S.  Busker.  I  am  Senior  Vice  President  for  Law  and  Finance, 
General  Counsel  and  Chief  Financial  Officer  of  the  American 
Trucking  Associations,  the  national  trade  association  of  the 
trucking  industry.  ATA  represents  every  type  and  class  of  motor 
carrier  in  our  nation- -for-hire  and  private,  regulated  and  exempt- - 
through  its  51  affiliated  state  trucking  associations, 
organizations,  conferences  and  several  thousand  individual  motor 
carriers . 

I  appreciate  this  opportunity  to  present  the  trucking 
industry's  views  on  the  Regulatory  Flexibility  Act  to  the  House 
Committee  on  Small  Business.  ATA  supports  improving  the 
effectiveness  of  the  Regulatory  Flexibility  Act  by  amending  it  to 
permit  judicial  review  of  agency  compliance  with  the  Act. 

I  would  like  to  begin  by  applauding  Chairman  LaFalce,  Mrs. 
Meyers,  the  Ranking  Minority  Member,  and  Mr.  Ewing  for  the 
leadership  they  have  demonstrated  in  the  Congressional  effort  to 
improve  the  Regulatory  Flexibility  Act.  Our  members  appreciate 
your  recognition  that  the  time  has  come  for  this  much-needed 
reform. 

Before  I  address  more  specifically  the  need  for  changes  to  the 
Regulatory  Flexibility  Act,  I  want  to  outline  briefly  the 
importance  of  the  trucking  industry  to  the  well-being  of  the 
American  economy: 
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•  We  are  an  industry  comprised  of  small  businesses--88%  of 
the  265,000  motor  carriers  in  the  United  States  are  small 
businesses  as  defined  by  the  Small  Business 
Administration.'  54%  of  all  motor  carriers  operate  six 
or  fewer  trucks. 

•  The  trucking  industry,  as  a  whole,  earns  some  $278 
billion  in  annual  gross  freight  revenues,  and  is 
responsible  for  4.9  percent  of  our  gross  domestic 
product . 

•  The  trucking  industry  employs  7.6  million  Americans. 
Over  $226.8  billion  is  paid  annually  in  wages  to 
employees  throughout  the  economy  in  jobs  that  relate  to 
trucking  activity.  One  out  of  every  12  workers  in  the 
private  sector  works  in  the  trucking  industry. 

Enhancing  productivity  in  the  trucking  industry  through  the 
elimination  of  overregulation,  thus,  is  a  key  element  of  a  sound 
economy. 


II. 


The  trucking  industry  pays  an  enormous,  hidden  tax  as  a  result 
of  unnecessary,  burdensome  government  regulations.  And,  the  burden 
is  particularly  heavy  for  the  industry's  many  small  businesses. 
According  to  ATA  estimates,  government  regulation  costs  the 


'  The  Small  Business  Administration  defines  small  business 
with  the  SIC  codes  4212-4214  (trucking  and  warehousing)  as 
businesses  with  annual  revenues  of  $12.5  million  or  less. 


70-914  -  93  -  7 
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trucking  industry  more  than  $30  billion  a  year.  Existing  mandates 
and  rulemakings  under  consideration  could  easily  push  that  total  to 
$75  billion  by  the  year  2000.  While  much  of  this  cost  is  a  result 
of  beneficial  regulation,  too  large  a  portion  is  the  result  of 
unnecessary  paperwork  and  overlapping  government  agencies- -federal, 
state  and  local  governments --regulating  the  same  thing. 

Let  me  give  you  a  few  examples: 

Random  Drug  Testing  --  The  United  States  Department  of 
Transportation  currently  requires  trucking  companies  to  randomly 
test  50%  of  their  drivers  for  evidence  of  drug  use.  Yet,  a  recent 
survey  shows  that  there  is  no  significant  difference  in  the  rate  of 
drivers  testing  positive  at  a  50%  or  25%  random  testing  rate.  The 
DOT'S  regulations  for  its  own  employees,  including  air  traffic 
controllers,  currently  require  random  testing  at  the  25%  rate. 
Reducing  the  random  rate  to  2  5%  would  save  the  trucking  industry 
about  $109  million  a  year  without  having  a  negative  impact  on 
safety.  Since  the  savings  will  not  affect  safety,  they  could  be 
used  more  productively  by  trucking  companies  to  create  and  preserve 
jobs. 

Unnecessary  Spill  Reporting  Requirements  --  The  Environmental 
Protection  Agency's  spill  reporting  requirements  under  Super fund 
require  companies  to  report  any  spill  of  ethylene  glycol 
(antifreeze)  above  1  pound  (1  pint)  to  federal,  state  and  local 
agencies.  A  telephone  report  must  be  made  immediately  and  a 
written  report  must  be  filed  within  3  0  days.  These  multiple 
reporting  requirements  are  impractical.   Antifreeze  is  a  low-risk 
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chemical  found  in  every  motor  vehicle  and  every  household.  Every 
time  a  vehicle  radiator  overheats  or  a  radiator  hose  breaks,  or  a 
radiator  is  ruptured  in  an  accident,  a  motor  carrier  would  have  to 
call  the  spill  in  to  3  agencies  and  file  a  followup  report. 
Treating  antifreeze  like  arsenic  imposes  unnecessarily  burdensome 
reporting  requirements  on  small  businesses.  Instead,  EPA  should 
establish  a  higher  (1000  pound)  reporting  threshold  for  low-risk, 
commonplace  chemicals  such  as  ethylene  glycol . 

Frequently,  these  heavy  regulatory  burdens  are  imposed  on 
small  businesses  without  an  adequate  analysis  of  the  impact  on 
small  entities,  as  required  by  the  Regulatory  Flexibility  Act. 
Here  are  a  few  examples: 

Stormwater  Runoff  --  The  Clean  Water  Act  requires  EPA  to 
establish  permit  application  requirements  for  stormwater  discharges 
associated  with  industrial  activity,  including  trucking.  As  part 
of  its  rulemaking,  EPA  asserted  that  its  stormwater  runoff  rule 
would  not  have  a  significant  impact  on  a  substantial  number  of 
small  businesses.  Accordingly,  EPA  did  not  perform  a  regulatory 
flexibility  analysis.  In  fact,  the  stormwater  regulations  have  had 
an  enormous  impact  on  small  businesses.  Despite  EPA  estimates  that 
the  average  cost  to  industrial  dischargers  would  range  from  $17  to 
$1,007  per  facility,  we  know  of  companies  that  have  already  spent 
more  than  $100,000  attempting  to  comply.  It  is  now  clear  that  EPA 
seriously  underestimated  the  costs  of  the  program.  Many  companies 
have  spent  ten  times  the  estimated  figures,  primarily  on 
consultants,  legal  counsel,  and  laboratory  fees.  These  are  not  the 
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most  productive  uses  of  scarce  economic  resources. 

Separation  and  Segregation  of  Hazardous  Materials  --  The 
Research  and  Special  Programs  Administration  (RSPA)  of  DOT  issued 
new  regulations,  to  be  effective  October  1,  1993,  that  would  impose 
costly  restrictions  on  the  separation  and  segregation  of  hazardous 
materials  shipped  in  trucks.  The  rules  would  have  been  exceedingly- 
costly  for  small  trucking  companies  to  implement,  with  no  apparent 
increase  in  safety.  Yet,  without  adequately  addressing  the  cost  to 
small  businesses  in  the  trucking  industry,  RSPA  found  that  the 
separation  and  segregation  rule  would  not  have  a  significant 
economic  impact  on  a  substantial  number  of  small  businesses.  After 
ATA  and  others  petitioned  RSPA  to  reconsider  its  rule,  RSPA  issued 
a  new  proposal  that  appears  to  remedy  a  number  of  problems  with  the 
prior  rule.  While  we  applaud  RSPA's  apparent  change  of  heart,  a 
stricter  adherence  to  the  requirements  of  the  Regulatory 
Flexibility  Act  when  RSPA  proposed  the  rule  could  have  produced  a 
more  rational,  less  burdensome  rule  the  first  time. 


III. 


The  regulatory  burden  on  small  trucking  companies  takes  a 
substantial  toll  on  employment  and  the  economy  as  resources  are 
diverted  to  deal  with  unnecessary  overregulation.  ATA  is  concerned 
that  regulators  are  not  sufficiently  analyzing  the  impact  of  their 
rules  on  small  businesses.  We  believe  that  the  Regulatory 
Flexibility  Act  could  be  more  of  a  force  than  it  currently  is  in 
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encouraging  regulators  to  pay  more  attention  to  the  costs  of 
regulation  on  small  business. 

As  you  know.  Congress  passed  the  Regulatory  Flexibility  Act  in 
1980  to  require  agencies  to  consider  the  effect  of  their 
regulations  on  small  businesses.  Under  the  Act,  agencies  must  also 
address  alternatives  to  the  proposed  rule  which  minimize 
significant  economic  impact  on  small  businesses.  It  has  been  ATA's 
experience  that  agencies  frequently  do  not  give  the  Regulatory 
Flexibility  Act  mandate  the  attention  it  requires .  One  reason  may 
be  the  provision  of  the  Act  that  bans  judicial  review  of  agency 
compliance  with  the  Regulatory  Flexibility  Act.  Without  the 
possibility  of  judicial  scrutiny,  agencies  have  less  incentive  to 
fully  enforce  the  Act's  requirements. 

In  ATA's  experience,  judicial  review  is  an  important  tool  in 
holding  an  agency  to  congressional  mandates.  The  ATA  Litigation 
Center,  a  non-profit  association  affiliated  with  ATA,  represents 
the  trucking  industry  in  state  and  federal  courts  and  before 
regulatory  agencies.  The  Litigation  Center  has  successfully 
challenged,  as  well  as  defended,  a  variety  of  federal  regulations. 
Yet,  under  the  Regulatory  Flexibility  Act  in  its  current  form,  the 
ban  on  judicial  review  would  preclude  the  Litigation  Center  from 
pursuing  in  court  the  failure  of  agencies  to  comply  with  the 
requirements  of  the  Act. 

One  of  the  amendments  proposed  in  H.R.  830,  currently  being 
considered  by  this  Committee,  would  repeal  the  Act's  ban  on 
judicial  review.  ATA  fully  supports  this  amendment.  The  potential 
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for  judicial  review  is  necessary  to  encourage  agencies  to  conform 
with  the  Act's  requirements.  And,  it  will  give  the  businesses  that 
have  to  live  with  the  regulations'  impacts  the  ability  to  challenge 
erroneous  or  misguided  agency  conclusions  about  the  consequences 
for  small  businesses. 

Another  amendment  proposed  in  H.R.  830  would  require  agencies 
to  consider  the  indirect  effects,  as  well  as  the  direct  effects  of 
regulations  on  small  businesses.  Often,  the  indirect  costs  of 
regulation  are  substantial.  For  example,  about  40%  of  the  costs 
associated  with  drug  testing  are  indirect  costs,  such  as  labor  and 
record  keeping.  The  impact  on  small  businesses  of  indirect  costs 
should  be  considered  by  an  agency  in  evaluating  a  rule's  impact  on 
small  business. 

We  suggest  you  also  consider  an  amendment  to  strengthen  the 
provisions  of  §609,  "Procedures  for  gathering  comments".  That 
section  requires  notifying  small  businesses,  and  seeking  comments 
on  a  rule,  when  an  agency  determines  that  the  rule  will  have  a 
significant  economic  impact  on  small  businesses.  However,  it  is  as 
important  for  small  businesses  to  be  notified,  and  have  the 
opportunity  to  comment,  when  an  agency  asserts  at  any  stage  in  the 
rulemaking  process  that  there  is  no  significant  economic  impact. 
If  that  assertion  is  incorrect,  the  consequences  for  small 
businesses  can  be  severe.  Accordingly,  small  businesses  should  be 
made  aware  of  such  regulations  at  the  earliest  possible  stage,  so 
that  they  have  the  opportunity  to  present  contrary  views  for  the 
agency's  consideration  in  a  timely  way.   Attached  is  proposed 
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language  that  would  accomplish  this  change  in  §609. 

Thank  you  again  for  giving  me  the  opportunity  to  present  the 
concerns  of  the  many  small  trucking  companies  that  will  be  aided  by 
changes  to  the  Regulatory  Flexibility  Act. 
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Attachment  1 
Proposed  Amendment 
Delete  language  in  [  ] . 
§609.   Procedures  for  gathering  comments 

When  any  rule  is  promulgated  [which  will  have  a  significant 
economic  impact  on  a  substantial  number  of  small  entities] ,  the 
head  of  the  agency  promulgating  the  rule  or  the  official  of  the 
agency  with  statutory  responsibility  for  the  promulgation  of  the 
rule  shall  assure  that  small  entities  have  been  given  an 
opportunity  to  participate  in  the  rulemaking  for  the  rule  through 
techniques  such  as  - 

(1)  the  inclusion  in  an  advanced  notice  of  proposed 
rulemaking,  if  issued,  of  a  statement  that  the  proposed  rule 
may  have  a  significant  economic  effect  on  a  substantial  number 
of  small  entities; 

(2)  the  publication  of  general  notice  of  proposed  rulemaking 
in  publications  likely  to  be  obtained  by  small  entities; 

(3)  the  direct  notification  of  interested  small  entities; 

(4)  the  conduct  of  open  conferences  or  public  hearings 
concerning  the  rule  for  small  entities;  and 

(5)  the  adoption  or  modification  of  agency  procedural  rules 
to  reduce  the  cost  or  complexity  of  participation  in  the 
rulemaking  by  small  entities. 
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Mr.  Chainnan  and  Members  of  the  Committee: 

Good  Morning.  My  name  is  Leo  McDonough,  and  I  am  the  President  of 
TEC/Pennsylvania  Small  Business  United,  which  is  a  member  organization  of  National 
Small  Business  United,  where  I  also  serve  on  the  Board  of  Trustees.  1  am  proud  to  be 
representing  National  Small  Business  United  at  today's  hearing.  I  would  first  like  to  take 
this  opportunity  to  thank  the  committee  for  holding  this  hearing  and  for  being  so  helpful 
in  the  continuing  search  for  solutions  to  the  wide  range  of  small  business  problems  and 


As  you  may  well  know,  National  Small  Business  United  (NSBU)  is  the  oldest 
association  exclusively  serving  the  small  business  community  of  our  nation— for  over  50 
years  now.  NSBU  serves  over  60,000  individual  companies  with  members  in  each  of  the 
50  states,  as  well  as  local,  state,  and  regional  organizations.  NSBU  is  uniquely  qualified 
to  represent  the  views  of  the  small  business  person. 

I.        INTRODUCTION 


I  am  pleased  to  be  here  today  to  testify  on  the  status  of  the  Regulatory  Flexibility 
Act,  as  well  as  to  comment  on  a  new  bill,  H.R.  830,  introduced  by  Congressman  Thomas 
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Ewing  to  strengthen  the  Act  and  help  small  business  in  a  number  of  ways.  Congressman 
Ewing's  bill  would  accomplish  several  important  goals.  Most  importantly,  it  would  1) 
allow  judicial  review  of  the  agency's  decisions;  2)  take  into  account  the  indirect  effects 
of  regulation  on  small  business;  and  3)  Increase  the  role  and  authority  of  the  Small 
Business  Administration's  Office  of  Advocacy  in  reviewing  and  improving  regulations. 
These  are  all  very  important  steps  very  helpful  to  small  businesses,  and  we  heartily 
endorse  them. 

First,  some  background.  After  being  a  top  recommendation  of  the  first  White 
House  Conference  on  Small  Business,  the  Regulatory  Flexibility  Act  (RFA)  passed 
Congress  in  1980  as  a  result  of  the  realization  that  small  businesses  and  large  businesses 
often  function  in  fundamentally  different  ways.  They  are  so  different,  in  fact,  that 
regulations  which  treat  them  identically  can  be  considered  discriminatory  toward  small 
businesses.  With  passage  of  the  Regulatory  Flexibility  Act,  Congress  firmly  established 
the  principle  that  small  businesses  are  unique,  and  that  regulators  would  no  longer  pass 
rules  and  regulations  without  considering  the  effect  on  smaller  businesses  and  considering 
less  burdensome  alternatives.  Since  its  original  passage,  the  Act  has  also  become  an 
important  model  utilized  by  state  governments  as  well. 
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II.         ENFORCEMENT  AND  JUDICIAL  REVIEW 

The  Regulatory  Flexibility  Act  requires  regulators  to  consider  and  account  for  the 
costs  to  small  businesses  of  their  actions.  Although  not  without  its  problems  and 
substantial  areas  for  improvement,  these  first  years  of  implementation  of  the  Regulatory 
Flexibility  Act  (RFA)  have  proven  its  value~and  even  greater  potentiaI~to  the  small 
business  community.  As  I  shall  attempt  to  point  out,  however,  areas  of  concern  remain, 
particularly  with  respect  to  enforcement  of  the  Act. 

The  RFA  requires  every  agency  to  perform  an  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  for  each  regulation  deemed  to  have  a  significant  impact  on  small 
business.  These  IRFAs  must  first  contain  estimates  both  of  how  many  small  businesses 
would  be  affected  and  descriptions  of  their  regulatory  requirements,  including  special 
skills  which  might  be  necessary  to  fulfill  those  requirements.  The  IRFAs  must  then  also 
discuss  alternatives  and  their  feasibility. 

The  obvious  flaws  in  this  process,  which  have  led  to  problems  in  the  past,  are  that 
it  is  the  agency's  responsibility  to  decide  whether  the  rule  has  a  significant  impact  on 
small  business  (good  or  bad)  and  to  perform  the  IRFA  to  determine  the  extent  of  that 
impact.      The  conclusions  of  the  agencies  regarding  these  matters  are  not  always 
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thoughtful  and  well  documented;  hence,  the  quality  utilization  and  recognition  of  the 
intent  of  the  RFA  is  sporadic.  The  Office  of  Advocacy  within  the  Small  Business 
Administration  (SBA)  is  charged  under  the  RFA  with  reviewing  regulations  for  their 
impact  on  small  business,  but  regulators  are  not  required  to  abide  by  SBA 
recommendations  or  submit  proposals  for  early  review.  Strengthening  the  hand  of  the 
Office  of  Advocacy  is  a  key  component  to  greater  agency  observation  of  the  RFA. 

Perhaps  more  importantly,  the  Act  also  does  not  provide  for  any  judicial  review 
and  recourse  in  a  situation  where  regulators  have  ignored  the  provisions  of  the  RFA,  such 
as  by  falsely  declaring  that  a  rule  would  not  have  a  significant  impact  on  small  business. 
Congressman  Ewing's  bill  would  change  this  scenario  by  allowing  for  full  judicial  review 
and  challenges  to  agencies'  interpretations  of  the  Act.  It  is  true  that  in  the  years  since 
its  original  implementation,  observation  of  the  Act  has  become  a  more  ingrained  process 
for  the  regulators.  But  there  is  also  a  feeling  among  many  regulators  that  the  Act  is  an 
unnecessary  nuisance,  and  many  regulators  are  guilty  of  looking  for  creative  (and  some 
not-so-creative)  ways  to  ignore  it.  The  only  effective  way  to  stop  this  sort  of  abuse  of 
the  Act  is  to  create  severe  penalties  in  cases  where  it  is  not  observed.  One  of  the  best 
ways  to  achieve  this  enforcement  is  through  judicial  review.  If  small  business  owners  can 
bring  suit  against  regulators  who  have  ignored  the  Act,  the  threat  of  such  action  will 
instill  a  new  rigor  in  the  regulatory  process.  Re-empowering  the  Office  of  Advocacy  to 
file  amicus  briefs  in  appropriate  cases  is  also  important  link  in  the  judicial  review  chain. 
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It  should  be  clear  that-especially  without  appropriate  judicial  review-the  degree  of 
implementation  for  the  Act  will  only  be  as  high  as  the  commitment  the  regulators  have 
to  it. 

III.    PROBLEM  AREAS:  THE  I. R.S.  AND  PROCUREMENT 

It  is  surely  the  case  that  no  set  of  regulations  affect  small  businesses  more  than 
those  found  in  the  Internal  Revenue  Code.  Yet,  largely  by  self-proclamation,  the  IRS  is~ 
for  all  practical  purposes-exempt  from  the  requirements  of  the  RFA.  Interpretive 
decisions  (those  intended  simply  to  implement  a  statute  when  Congress  has  not  delegated 
any  real  authority  to  the  agency)  are  not  impacted  by  the  Act.  The  IRS,  therefore  claims 
that  its  "interpretive"  rules  (most  of  its  rules)  are  beyond  the  reach  of  the  RFA.  It  has 
long  been  the  position  of  NSBU  that  the  IRS  should  be  placed  fully  under  the  scope  of 
the  Regulatory  Flexibility  Act.  Simply  because  a  ruling  is  interpretive  in  nature  and  is 
following  Congressional  intent  does  not  mean  that  an  alternative  rule,  more  favorable  and 
workable  for  small  business,  is  not  possible.  Furthermore,  even  in  instances  where  the 
IRS  has  little  latitude  from  Congress  to  formulate  an  alternative  rule,  an  analysis  could 
be  very  useful  to  legislators  to  realize  the  problems  for  future  decisions. 

Through  the  years  there  has  also  been  a  lack  of  cooperation  with  the  Act  from 
rulemakers  responsible  for  procurement  rules.    Since  the  federal  government  spends 
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hundreds  of  billions  of  dollars  per  year  in  the  private  procurement  market,  any 
discrimination  against  small  business  during  the  promulgation  of  these  rules  can  readily 
be  seen  as  a  major  problem.  The  SBA's  Office  of  Advocacy  originally  reported  problems 
with  procurement  rulemaking  in  its  1986  annual  report.  Although  compliance  seems  to 
have  strengthened  since  that  time,  there  may  still  be  a  need  to  allow  the  Office  of 
Advocacy  greater  authority  to  review  rules  and  enforce  the  provisions  of  the  Act. 

rV.         PAPERWORK  BURDENS 

The  Regulatory  Flexibility  Act,  as  currently  written  and  interpreted,  does  very 
little  to  reduce  the  small  business  paperwork  burden.  The  Act  requires  federal  agencies 
to  consider  the  paperwork  and  reporting  requirements  on  small  business  of  a  regulation, 
in  addition  to  the  more  substantive  impacts  a  regulation  may  have.  However,  there  is 
sparse  evidence  the  many  agencies  ever  take  this  charge  into  consideration. 

Rather  than  considering  the  paperwork  burden  themselves,  agencies  tend  to  rely 
on  the  Office  of  Information  and  Regulatory  Affairs  (OIRA)  in  the  Office  of  Management 
and  Budget  (0MB)  for  analyses  of  paperwork  burdens.  Under  another  law  (The 
Paperwork  Reduction  Act),  OIRA  is  required  to  centrally  review  regulations  to  be  sure 
that  they  meet  certain  information  collection  requirements.  Relying  on  OIRA  for  all 
paperwork  analyses,  it  has  been  rare  that  an  agency  has  adopted  a  paperwork  system  with 
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a  separate  simplified  approach  for  small  businesses.  Instead,  these  agencies  have  tended 
to  adopt  a  uniform  and  unsubstantiated  statement  that  no  simpler  (and  practicable)  means 
exists  to  collect  data  from  small  business.  An  appropriate  investigation—in  lieu  of  a 
perfunctory  statement— from  these  agencies  would  be  very  helpful  for  them  to  determine 
if  this  alternative  may  exist;  it  would  also  be  very  helpful  to  0MB  and  OIRA  as  they  set 
about  the  lonely  task  of  developing  appropriate  paperwork  guidelines  for  all  regulations. 

V.         INDIRECT  IMPACT  OF  REGULATIONS 

After  more  than  a  decade  of  seeing  the  Act  in  implementation,  it  has  become  clear 
that  it  should  be  expanded  in  one  more  significant  way.  As  currendy  written,  the 
Regulatory  Flexibility  Act  only  affects  those  regulations  which  have  a  direct  impact  on 
small  businesses.  Very  often,  however,  some  of  the  most  devastating  regulations  are 
ones  which  affect  businesses  indirecdy.  For  example,  regulations  on  insurance  companies 
and  health  care  providers  could  very  well  impact  the  bottom  line  (either  positively  or 
negatively)  of  small  businesses  attempting  to  purchase  and  maintain  health  insurance. 
That  "indirect"  impact  on  small  businesses  of  such  regulations,  not  specifically  written 
for  their  compliance,  should  enter  into  the  impact  analysis  of  the  regulators. 
Congressman  Ewing's  bill  would  require  such  considerations,  which  would  be  a  big  step 
forward  in  the  struggle  against  the  adverse  impact  of  government  on  small  business. 
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The  Regulatory  Flexibility  Act  has  been  an  important  tool  for  keeping  the  burdens 
of  regulatory  whimsy  and  misunderstanding  from  overly  impacting  small  business.  Under 
the  Act,  the  federal  regulatory  process  has  evolved  far  beyond  the  frequent  ill- 
consideration  of  previous  years.  Yet,  more  still  needs  to  be  done.  The  guiding  principles 
behind  the  Act  are  well  defined;  the  problem  remains  in  perfecting  our  tool  for  carrying 
out  those  principles.  Congressman  Ewing's  bill,  H.R.  830,  is  an  important  step  in  that 
direction.    Again,  we  strongly  endorse  H.R.  830  and  urge  its  speedy  adoption. 

National  Small  Business  United  appreciates  the  opportunity  to  testify  before  the 
Committee  today.  We  also  wish  to  thank  the  Committee  for  holding  this  hearing  on  a 
matter  of  such  importance  to  small  business.  Finally,  we  also  wish  to  congratulate 
Congressman  Ewing  for  introducing  this  fine  reform  bill.  As  this  issue  remains  before 
the  country,  and  as  H.R.  830  moves  its  way  through  Congress,  we  stand  ready  to  help 
in  any  way  we  can. 
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July  28,  1993 


The  Honorable  John  J.  LaFalce 
Chairman,  House  Small  Business  Committee 
2361  Rayburn  Building 
Washington,  DC  20515 

Dear  Mr.  Chairman: 

Associated  Builders  and  Contractors  (ABC),  on  behalf  of  its  16,000  construction 
and  construction-related  member  firms,  wishes  to  submit  a  statement  in  support  of  HR 
830,  a  bill  to  strengthen  the  Regulatory  Flexibility  Act. 

As  a  representative  of  the  construction  industry,  one  can  only  imagine  the 
myriad  of  local,  state,  and  federal  requirements  that  affect  our  members.    Often, 
employers  are  so  overwhelmed  by  the  number  of  regulations  placed  on  them  that  they 
are  unaware  of  the  specific  source  of  the  burdens  or  how  best  to  address  them.   The 
amount  of  time  and  diversion  of  resources  necessary  to  comply  viith  the  regulations 
seriously  jeopardizes  a  company's  ability  to  compete.   This  is  especially  true  for  small 
businesses,  which  are  the  mainstay  of  ABC  members.    Eighty  peicent  of  contractors 
in  general  have  10  employees  or  less. 

Davis-Bacon  Act  regulations  are  frequently  cited  by  our  members,  not  only  for 
the  inflationary  impact  they  have  on  construction,  but  also  for  their  confusing  and 
complicated  regulatory  requirements.    Davis-Bacon  is  estimated  to  cost  the  federal 
government  5  to  15  percent  more  in  construction  costs  as  a  result  of  contractors 
having  to  pass  on  the  cost  of  paying  higher  Davis-Bacon  wage  requirements. 
Participation  in  the  Davis-Bacon  survey  process  is  time  consuming  as  is  the  waiting 
period  survey  results  and  approval  of  project-specific  requests  to  "conform"  a  craft 
category.   This  approval  is  required  for  the  job  but  not  included  in  the  wage 
determination  schedule    The  papenA^ork  requirements  and  built-in  delays  undermine 
the  sense  of  urgency  and  efficiency  typically  found  on  private  construction  work  sites. 

Regulations  from  the  Occupational  Safety  and  Health  Adni  nistration  (OSHA) 
greatly  affect  our  members.    In  particular,  the  Hazardous  Communications  Standard 
(HAZCOM)  has  forced  contractors  to  deal  with  endless  paper  work  and  a  lengthy 
appeal  process  in  order  to  contest  costly  fine  and  nuisance  citaticns. 


1300  North  Seventeenth  Street  ■  Rosslyn,  Virginia  22209  ■  (703)  812-2000 
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A   Wisconsin  ABC  member  relayed  his  glass  and  paint  company's  experience 
with  HAZCOM.    Each  delivery  of  materials  he  receives  requires  the  completion  of 
materials  data  sheets,  which  are  then  sent  to  job  sites.   This  contractor  has  25  trucks 
going  to  and  from  about  35  different  job  sites.    One  can  imagine  the  accumulation  of 
materials  data  sheets  at  each  site  and  the  enormous  amount  of  valuable  time 
consumed  to  keep  track  of  them. 

The  same  member  says  Department  of  Transportation  regulations  cost  his 
company  around  $10,000  a  year.    He  notes  that  the  average  size  of  forms  he  must 
work  with  to  fulfill  regulatory  obligations  are  about  eight  inches  thick  per  regulation. 
This  is  the  experience  of  only  one  member! 

Contractors  are  also  facing  a  growth  in  the  number  of  envr-onmental  regulations 
that  affect  them.    Our  members  must  obtain  numerous  environmental  permits  and 
implement  pollution  control  plans  to  address  each  potential  source  of  pollution.   The 
absence  of  a  centralized  source  of  information  or  reference  creates  difficulty  for 
contractors  who  must  stay  abreast  of  requirements  dealing  with  storm  water  runoff, 
wetlands,  dust  control,  alternate  fuels,  waste  disposal  and  many  other  potential 
environmental  issues.   The  Endangered  Species  Act  also  causes  costly  delays  and 
can  cause  the  cancellation  of  proposed  construction  projects.    Contractors  performing 
environmental  remediation  work  have  difficulty  obtaining  adequate  insurance  to  protect 
their  business  or  personal  assets  from  liability;  EPA's  regulations  have  essentially 
prohibited  the  extension  of  indemnification  protection  to  contractors. 

Finally,  tax  regulations  such  as  the  look-back  provisions,  and  preferential 
procurement  practices,  such  as  disadvantaged  business  set-asides,  restrict  contractors 
from  expanding  to  reach  their  full  potential. 

Thus,  ABC  believes  regulatory  reform  and  improvement  is  imperative.    We 
support  the  effort  to  clahfy  judicial  review  of  agency  actions.   This  is  an  essential  part 
of  ensuring  that  agencies  comply  with  responsibilities  under  the  BFA. 
We  agree  with  the  language  contained  in  HR  830  that  incorporates  the  "indirect 
effects"  of  regulations  into  the  RFA.   ABC  believes  the  role  of  the  Chief  Counsel  for 
Advocacy  at  the  Small  Business  Administration  should  be  enhanced  so  that  he/she 
could  comment  in  advance  of  proposed  rules  and  allow  him/her  the  opportunity  to 
comment  before  a  new  rule  is  actually  proposed.    Lastly,  we  support  the  "sense  of 
Congress"  provision  in  HR  830  that  reiterates  that  when  the  legislation  was  initially 
passed  in  1980,  Congress  took  the  position  that  the  SBA  Chief  Counsel  has  the 
authority  to  file  amicus  briefs  in  court  cases  involving  the  review  cf  federal  rules. 
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ABC  gives  its  full  backing  to  the  premise  that  the  SBA  Chief  Counsel  must  have  this 
kind  of  authority  to  present  the  views  of  small  business  in  a  legal  proceeding. 

Thank  you  for  the  opportunity  to  hear  our  position  on  the  need  to  improve  the 
RFA.  We  appreciate  your  consideration  and  hope  you  won't  hesitate  to  contact  ABC 
should  you  have  any  questions. 

Very  truly  yours, 

Betsy  Laird 

Legislative  Representative 
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International  Dairy  Foods  Association 

Milk  Industry  foundation  /\(J0  \  0  ^93 

National  Cheese  Institute 

International  Ice  Cream  Association 


August  6,  1993 


The  Honorable  John  J.  LaFalce 

Chairman 

Committee  on  Small  Business 

2361  Raybum  House  Office  Building 

Washington,  D.C.     20515-6315 

Dear  Chairman  LaFalce: 

On  behalf  of  the  International  Dairy  Foods  Association  and  its  constituent  organizations  the  Milk 
Industry  Foundation,  National  Cheese  Institute  and  International  Ice  Cream  Association,  I  offer 
the  attached  comments  in  support  of  H.R.830,  the  Regulatory  Flexibility  Act.  I  hope  these 
comments  can  be  included  in  the  hearing  record  of  July  28,  1993. 

Respectfully, 


E.  Linwood  Tipton 
President  &  CEO 

cc:    Rep.  Tom  Ewing 


888  Sixteenth  St.,  NW,  Washington,  DC  20006     202-296'4250     FAX  202'331'7820 
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International  Dairy  Foods  Association 

Milk  Industry  Foundation 
National  Ctieese  Institute 
International  Ice  Cream  Association 


COMMENTS  TO  THE  COMMITTEE  ON  SMALL  BUSINESS 
ON  H.R.  830,  THE  REGULATORY  FLEXIBILITY  ACT 


The  International  Dairy  Foods  Association  and  its  constituent  organizations  the  Milk  Industry 
Foundation,  National  Cheese  Institute  and  International  Ice  Cream  Association,  represent  the 
interests  of  about  500  companies  which  manufacture,  process  and  distribute  dairy  products 
throughout  the  United  States.  These  companies  are  subject  to  a  growing  number  of  government 
regulations  which  add  costs  for  compliance,  while  at  the  same  time  face  an  increasingly 
competitive  marketplace  for  their  products.  This  is  an  industry  where  profit  margins  are  low 
and  small  costs  can  make  a  large  difference.  For  these  reasons,  we  support  Representative 
Thomas  Ewing's  legislation  to  strengthen  the  protections  afforded  under  the  Regulatory 
Flexibility  Act,  H.R. 830. 

The  objective  of  the  original  act  was  to  develop  regulatory  policy  that  was  workable,  however 
that  objective  has  not  always  been  met.  The  law  needs  some  improvement.  The  Associations 
endorse  the  approach  taken  in  H.R. 830  which  seeks  to  do  just  that. 

The  legislation  provides  for  judicial  review  of  agency  compliance  and  gives  the  measure  the 
added  strength  needed  to  succeed.  In  the  twelve  years  that  the  current  law  has  been  in  effect, 
evidence  indicates  that  nothing  short  of  full  judicial  review  will  guarantee  agency  compliance. 

The  advance  notification  provisions  seek  to  address  concerns  before  a  rule  is  proposed.  Such 
a  change  would  be  most  beneficial  to  business  and  to  the  federal  government. 

The  initiative  taken  by  this  legislation  in  its  consideration  of  the  indirect  as  well  as  the  direct 
effect  of  regulatory  actions  is  most  responsible.  There  are  often  many  added  costs  on 
businesses,  both  large  and  small,  that  are  associated  with  adoption  of  regulations.  These  should 
be  weighed  carefully  to  fully  assess  the  impact  on  productivity  and  jobs. 

All  too  often  business  growth  is  stifled  by  excessive  regulation.  As  we  move  slowly  toward 
economic  recovery,  success  will  be  determined  in  large  part  by  the  growth  of  private  sector 
business.  We  believe  H.R. 830  is  good  public  policy  that  would  benefit  our  member  companies 
as  well  as  other  businesses  throughout  the  U.S.,  and  therefore  support  its  passage. 


888  Sixteenth  St.,  NW,  Washington,  DC  20006     202-296'4250     FAX  202'331  -7820 
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The  Chief  Counsel  for  Advocacy  is  charged  with  monitoring  agency 
compliance  with  the  Regulatory  Flexibility  Act  and  reporting  to 
Congress  and  the  President  on  these  activities.   The  ensuing 
report  discusses  the  Regulatory  Flexibility  and  its  integration 
into  the  agency  decisionmaking  process.   An  examination  of  agency 
efforts  to  comply  with  the  Act  is  provided.   The  impact  of  the 
Act  on  specific  agency  proposals  in  1992  is  then  discussed. 
Appendix  A  lists  the  comments  filed  by  the  Office  of  Advocacy. 

The  Office  of  Advocacy's  monitoring  experience  reveals  that  some 
agencies  are  trying  their  best  to  comply,  albeit  not  always 
succeeding.   The  Office  of  Advocacy's  efforts  also  have  increased 
the  awareness  of  the  Act's  procedural  requirements  in  other 
agencies  although  greater  recognition  by  the  agencies  of  the 
substantive  impact  of  the  principles  embodied  in  the  RFA  is 
needed.   Unfortunately  the  limitations  of  the  Act  still  permit  a 
significant  number  of  agencies  to  avoid  their  responsibilities 
without  recourse  under  the  Act.   In  such  circumstances,  no  amount 
of  Advocacy  activity  can  ensure  compliance  —  other  mechanisms 
must  be  developed. 
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I.  THE  REGULATORY  FLEXIBILITY  ACT 

The  Regulatory  Flexibility  Act  (RFA)  and  the  analytical 
requirements  it  mandates  are  designed  to  require  federal  agencies 
to  articulate  the  effects  of  the  proposed  rules  on  small 
businesses.   This  process  should  be  viewed,  not  in  isolation,  but 
rather  as  an  integral  component  of  the  administrative  process. 
Thus,  the  RFA  provides  a  means  to  an  end  already  dictated  by 
Congress  in  the  Adminstrative  Procedure  Act  (APA)  —  reasoned 
agency  rulemaking. 

The  APA  requires  federal  agencies  to  promulgate  rational  rules 
and  provides  the  primary  mechanism  for  accomplishing  this  task  — 
notice  and  comment  rulemaking.   The  RFA  is  another  tool  to  assist 
agencies  in  fulfilling  their  statutory  mandate  under  the  APA. 
The  RFA  is  based  on  two  premises:  1)  that  federal  agencies  often 
do  not  recognize  the  impact  that  their  rules  will  have  on  small 
businesses;  and  2)  that  small  entities  are  disproportionately 
disadvantaged  by  federal  regulation  compared  to  their  larger 
counterparts. 

If  the  costs  of  compliance  with  a  federal  regulation  is  fixed, 
then  the  smaller  entity  will  suffer  a  more  severe  impact  since  it 
has  a  smaller  output  over  which  to  recover  the  costs.   For 
example,  the  costs  of  complying  with  a  particular  regulation  — 
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measured  in  staff  time,  direct  compliance  costs,  recordkeeping, 
outside  consultants,  and  other  types  of  indirect  costs  —  might 
be  the  same  for  a  business  with  sales  of  $10  million  as  they  are 
for  a  company  with  sales  of  $1  million.   However,  in  a  larger 
enterprise,  the  costs  of  compliance  can  be  spread  over  a  larger 
output  thereby  reducing  the  marginal  cost  of  compliance  while  a 
smaller  firm  has  a  comparably  higher  marginal  cost.   This 
directly  translates  into  raising  the  smaller  firm's  marginal  cost 
of  production  and  reducing  its  ability  to  set  competitive  prices, 
to  expand  and  create  jobs,  to  devise  innovations,  or,  depending 
upon  the  structure  of  the  market,  to  continue  as  a  viable 
organization.^ 

The  RFA  was  enacted  to  obtain  federal  agency  recognition  of  these 
effects  and  to  require  that  steps  be  taken  to  alleviate  them.   By 
mitigating  the  impact  of  government  regulation  on  small  entities 
—  especially  on  small  businesses  —  the  viability  of  such 
businesses  will  be  determined  in  the  marketplace  not  a  federal 
office.   The  RFA  requires  federal  agencies  to  assess  the  impact 
of  their  proposals  on  small  entities.   Agencies  then  have  two 


^  The  evidence  of  scale  economies  in  regulatory  compliance 
has  been  confirmed  by  a  study  commissioned  by  the  Office  of 
Advocacy.   Jack  Faucett  Associates,  Economies  of  Scale  in 
Regulatory  Compliance:  Evidence  of  the  Differential  Impacts  of 
Regulation  by  Firm  Size  (1984)  (Contract  SBA-7188-OA-83) .   The 
study  found  that  scale  economies  exist  in  complying  with 
regulations  as  diverse  as  aluminum  effluent  guidelines  to  truth- 
in-lending  regulations. 
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options  under  the  statute  —  performing  a  regulatory  flexibility 
analysis  or  issuing  a  certification. 

An  agency  certifies  a  rule  if  it  determines  that  the  rule  will 
not  have  a  significant  economic  impact  on  a  substantial  number  of 
small  entities.   Announcement  of  the  certification  is  required  in 
the  FEDERAL  REGISTER  and  the  certification  must  be  accompanied  by 
"a  succinct  statement  explaining  the  reasons  for  such 

certification "  5  U.S.C.  §  605  (b) .   Simple  boilerplate 

statements  that  the  r^le  will  not  have  such  an  effect  are 
patently  inadequate  under  the  RFA.   Rather,  sufficient  analysis 
must  be  performed  to  apprise  the  regulated  community  of  the 
reasons  for  the  certification. 

An  agency  assessment  which  reveals  that  a  proposed  rule  will  have 
a  significant  economic  impact  upon  a  substantial  nmnber  of  small 
entities  requires  the  agency  to  prepare  a  regulatory  flexibility 
analysis.   The  analysis  must  contain:  1)  a  description  of  the 
reasons  why  action  by  the  agency  is  being  considered;  2)  a 
succinct  statement  of  the  objectives  of,  and  legal  basis  for,  the 
proposed  rule;  3)  a  description  of,  and,  when  feasible,  an 
estimate  of  the  number  of  small  entities  to  which  the  proposed 
rule  will  apply;  4)  a  description  of  the  projected  reporting, 
recordkeeping  and  other  compliance  requirements  for  the  proposed 
rule,  including  an  estimate  of  the  classes  of  small  entities 
which  will  be  subject  to  the  requirements  and  the  type  of 
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professional  skills  necessary  for  preparation  of  the  report  or 
record;  and  5)  an  identification,  to  the  extent  practicable,  of 
all  relevant  federal  rules  which  may  duplicate,  overlap,  or 
conflict  with  the  proposed  rule.   These  provisions  merely 
reiterate  requirements  of  other  statutes  such  as  the  APA  or  the 
Paperwork  Reduction  Act.   By  themselves,  these  provisions  do  not 
sufficiently  focus  on  the  problems  faced  by  small  entities. 

The  most  important  requirement  specified  in  the  RFA  mandates  that 
an  agency  describe  and  examine  significant  alternatives  to  the 
proposal  which  accomplish  the  objectives  of  the  agency  but 
minimize  the  economic  impact  on  small  entities.   Significant 
alternatives  may  include,  but  are  not  limited  to:  1) 
establishment  of  diverse  compliance  or  reporting  requirements 
that  take  into  account  the  resources  available  to  small  entities; 
2)  performance  rather  than  design  standards;  3)  or  exemptions  of 
small  entities  from  all  or  part  of  the  rule. 

Assuming  that  the  agency,  after  comments,  still  determines  that  a 
rule  will  have  a  significant  economic  impact  upon  a  substantial 
number  of  small  entities,  it  is  required  to  prepare  a  final 
regulatory  flexibility  analysis. ^  The  final  regulatory 


2  Section  605(b)  of  the  RFA  only  requires  an  agency  to 
certify  and  publish  such  certification  once.   Thus,  an  agency 
that  determines  that  a  proposed  rule  will  not  have  a  significant 
economic  impact  upon  a  substantial  number  of  small  entities  and 
publishes  such  certification  along  with  the  proposed  rule  need 
not  recertify  at  the  final  rule  stage.   However,  should  the 

(continued. . . ) 
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flexibility  analysis  must  discuss  comments  received  during  the 
comment  period  from  interested  parties  and  the  alternatives 
considered  by  the  agency.   Often  issues  raised  in  the  initial 
regulatory  flexibility  analysis  are  integrated  into  the  final 
regulatory  flexibility  analysis.   However,  the  RFA  specifically 
requires  agencies  to:  1)  summarize  the  issues  raised  by  the 
public  comments;  2)  summarize  the  agency's  assessment  of  those 
comments;  3)  state  any  changes  made  in  the  proposed  rule  as  a 
result  of  the  comments;  4)  describe  each  of  the  significant 
alternatives  to  the  rule  consistent  with  the  regulatory 
objectives;  and  5)  state  why  each  one  of  the  alternatives  was 
rejected.'  Unlike  the  initial  analysis,  a  final  analysis  or 
summary  thereof  need  not  be  published  in  the  FEDERAL  REGISTER ; 

rather,  the  agency  only  must  make  it  available  to  the  public  and 
tell  the  public  how  the  final  analysis  can  be  obtained. 


^( . . .continued) 
agency  determine  that  the  final  rule  will  have  a  significant 
economic  impact,  it  must  prepare  a  final  regulatory  flexibility 
analysis.   Conversely,  an  agency  need  not  certify  a  rule  at  the 
proposed  stage  but  can  wait  until  preparation  of  the  final  rule. 
The  Office  of  Advocacy  believes  that  this  section  of  the  RFA  is 
poorly  drafted  and  should  be  clarified  to  mandate  certification 
at  both  the  proposed  and  final  rule  stage. 

'  The  requirements  limned  in  the  RFA  for  a  final  regulatory 
flexibility  analysis  do  not  differ  substantially  from  the 
agency's  statutory  responsibility  under  the  APA  to  respond  to 
relevant  comments  received  during  the  rulemaking  process.  E.g., 
South  Carolina  ex.  rel.  Tindal  v.  Block,  717  F.2d  874,  885-86 
(4th  Cir.  1983),  cert,  denied,    465  U.S.  1080  (1984);  Rodway  v.  USDA, 
514  F.2d  809,  817  (D.C.  Cir.  1975);  General  Tel.  Co.  v.  United 
States,  449  F.2d  846,  862  (5th  Cir.  1971). 
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IZ.   THE  ROLE  OF  THE  OFFICE  OF  ADVOCACY 

The  Office  of  Advocacy  monitors  the  FEDERAL  REGISTER  daily  and 

reviews  each  proposed  and  final  rule  to  assess  its  impact  on 
small  entities  and  to  evaluate  agency  compliance  with  the  RFA. 
The  proposed  and  final  rules  are  then  examined  to  determine 
whether  the  certification  or  regulatory  flexibility  analysis  was 
adequate  and  correct.   The  agency's  staff  is  then  apprised  of 
this  review  and  any  deficiencies  in  compliance  with  the  RFA.* 

The  monitoring  process  reflects  one  of  the  Office  of  Advocacy's 
primary  statutory  goals  —  representing  the  views  of  small 
businesses  before  federal  agencies  and  Congress.^  Advocacy's 
comments  concerning  an  agency's  failure  to  properly  conduct  a 
regulatory  flexibility  analysis  also  may  present  alternatives 
that  will  be  less  burdensome  to  small  businesses.   In  other 
circumstances.  Advocacy's  comments  related  to  an  agency's 
improper  certification  may  detail  the  substantial  costs  faced  by 


'  This  apprisal  procedure  often  has  led  Advocacy  staff  to 
provide  training  to  agencies  on  proper  procedures  for  complying 
with  the  RFA.  As  explained  later,  this  training  has  not  led  to 
improved  compliance  with  the  spirit  of  the  RFA  by  all  agencies. 

^  The  Office  of  Advocacy  was  created  in  1976  —  four  years 
prior  to  the  enactment  of  the  RFA.   Thus,  the  representational 
mission  of  the  Office  of  Advocacy  was  well  established  prior  to 
the  Office's  mandate  to  monitor  agency  compliance  with  the  RFA. 
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small  entities  in  complying  with  the  regulations  —  costs  not 
initially  considered  by  the  agency. 

The  Office  of  Advocacy  reviewed  a  total  of  3,117  proposed  and 
final  rules  from  61  federal  agencies  for  the  1992  calendar 
year.'  Although  eighty-nine  percent  of  the  proposed  and  final 
rules  issued  by  agencies  either  were  in  compliance  with  the  RFA 
or  were  not  covered  by  its  provisions,  this  figure  is  misleading 
Those  proposed  and  final  rules  not  in  compliance  with  the  RFA 
have  often  been  found  to  be  those  that  impose  the  most 
significant  burdens  on  small  entities.   This  report  examines  a 
range  of  illustrative  implementation  scenarios. 

III.  AGENCY  IMPLEMEHTATIOM  OF  THE  RFA 

A.  Agencies  with  Sound  RFA  Implementation 

Some  agencies,  in  certain  circumstances,  recognize  the  value  of 
the  RFA  as  a  tool  in  their  decisionmaking  process.   They  use  the 
RFA  to  identify  the  potential  impacts  that  a  proposal  will  have 
on  small  business  and  seek  comments  on  those  findings.  More 
importantly,  these  agencies  have  integrated  the  analytical 
processes  enumerated  in  the  RFA  into  their  procedures  for  making 


'  The  total  number  of  agencies  does  not  include  departments 
within  a  particular  agency.   For  example,  proposed  and  final 
regulations  issued  by  the  Bureau  of  Land  Management  are  counted 
as  part  of  the  total  for  the  Department  of  Interior. 
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reasoned  rulemaking  decisions  as  dictated  by  the  Administrative 
Procedure  Act. 

1.  Environmental  Protection  Agency 

The  Environmental  Protection  Agency's  (EPA)  implementation  of  the 
RFA  continues  to  utilize  the  analytical  framework  of  the  RFA 
effectively.   When  the  Office  of  Advocacy  disagrees  with  EPA's 
analysis,  the  agency  takes  the  comments  filed  by  Advocacy 
seriously,  often  changing  their  proposed  rule  at  the  final  stage. 

In  1992,  the  EPA  adopted  agency-wide  procedures  for  complying 
with  the  RFA.   The  Office  of  Advocacy  discussed  these  procedures 
with  the  EPA  and  found  them  to  be  well-crafted.   The  Office  of 
Advocacy  was  particularly  gratified  to  see  that  the  EPA's 
guidelines  favor  the  performance  of  a  regulatory  flexibility 
analysis  in  almost  all  but  the  most  routine  rulemakings.   The 
Office  of  Advocacy  believes  that  this  emphasis  on  analysis,  as 
opposed  to  methods  for  skirting  the  analytical  requirements  of 
the  RFA,  will  result  in  rules  more  closely  tailored  to  entity 
size  and  will  achieve  greater  compliance  with  the  broad  statutory 
mandates  imposed  on  the  EPA. 


221 

10 
•  2.  Securities  and  Exchange  Commission 

The  Securities  and  Exchange  Commission  (SEC)  has  a  sound  RFA 
compliance  record.   In  1992,  the  SEC  was  the  only  agency  involved 
in  finance  and  investment  regulatory  matters  that  consistently 
sought  comments  specifically  related  to  the  impact  of  their 
proposed  rules  on  small  businesses. 
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3.  Federal  Aviation  Administration 

In  the  early  1980's,  the  Federal  Aviation  Administration  (FAA) 
undertook  a  major  effort  to  comply  with  the  RFA.   This  included 
redefining  the  definition  of  small  entities  for  performing  the 
analysis  mandated  by  the  RFA.   The  FAA  also  developed  extensive 
and  excellent  guidelines  for  determining  when  the  agency  will 
have  to  prepare  a  regulatory  flexibility  analysis.   The  efforts 
of  the  FAA  continue  to  pay  dividends;  its  record  of  compliance 
with  the  RFA  in  1992  was  excellent. 

If  all  agencies  were  as  diligent  as  the  EPA,  SEC,  and  the  FAA,^ 
the  RFA  probably  would  fulfill  the  goals  of  its  drafters. 
However,  most  agencies,  and  in  certain  instances  even  these 
agencies,  do  not  make  the  concerted  effort  to  comply  with  the 
letter  and  spirit  of  the  RFA. 

B.  Agencies  Demonstrating  Improved  Compliance  with  the 
RFA 

While  the  Office  of  Advocacy  can  point  to  a  number  of  agencies 
that  historically  have  given  great  attention  to  the  Regulatory 
Flexibility  Act,  many  have  not  done  so.   An  increased  focus  on 


'  Other  agencies  have  also  shown  some  diligence  in  their 
attempts  to  comply  with  the  RFA.   These  include  the  Department  of 
Housing  and  Urban  Development,  the  Federal  Trade  Commission,  and 
the  Nuclear  Regulatory  Commission. 
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compliance  initiatives  led  to  increased  contact  between  Advocacy 
staff  and  those  of  other  agencies.  This  has  raised  the  level  of 
agency  awareness  of  the  need  to  comply  with  the  RFA. 

1.  Office  of  Surface  Mining  Reclamation  and 
Enforcement 

The  Office  of  Advocacy  reviewed  a  niimber  of  proposed  rules  issued 
by  the  Office  of  Surface  Mining  Reclamation  and  Enforcement 
(OSMRE)  to  implement  state  plans  under  the  Surface  Mining 
Reclamation  Act  of  1977.   In  boilerplate  certifications,  the 
OSMRE  simply  stated  that  the  rules  would  not  have  a  significant 
economic  impact  upon  a  substantial  nvimber  of  small  entities.   No 
explanation  was  given  for  these  certifications.   The  Office  of 
Advocacy  notified  the  OSMRE;  in  response,  the  agency  modified  its 
procedures  and  provided  explanations  for  the  certifications.   The 
Office  of  Advocacy  commends  the  OSMRE  for  its  diligent  response 
to  inquiries  concerning  compliance  with  the  RFA. 

2 .  Federal  Communications  Commission 

The  Office  of  Advocacy's  review  of  issuances  by  the  Federal 
Communications  Commission  (FCC  or  Commission)  came  to  fruition 
this  year.   First,  Commission  personnel  regularly  contacted 
Advocacy  personnel  to  discuss  compliance  with  the  RFA.   Second, 
the  activities  of  the  Office  of  Advocacy  brought  the  issue  of  FCC 
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compliance  with  the  RFA  to  the  forefront  of  the  FCC's  Small 
Business  Advisory  Committee.   Finally,  Advocacy  personnel  were 
requested  to  work  with  the  Commission  to  revise  the  agency's 
agenda  handbook  to  better  reflect  proper  procedures  in  complying 
with  the  RFA.^ 

3.  Consumer  Product  Safety  Commission 

The  Office  of  Advocacy's  review  of  the  Consximer  Product  Safety 
Commission's  (CPSC  or  Commission)  rulemakings  revealed  a  lack  of 
understanding  by  the  CPSC  of  those  actions  needed  to  comply  with 
the  RFA,  specifically  the  requirements  for  certification  under 
§  605  of  the  Act.   Discussions  between  Advocacy  and  Commission 
staff  resulted  in  improved  compliance  with  §  605. 

4.  National  Marine  Fisheries  Service 

The  National  Marine  Fisheries  Service  (NMFS  or  Service)  regulates 
the  management  of  fishery  resources  within  the  exclusive  economic 
zone  of  the  United  States.   The  NMFS  conducts  operations  through 


^  One  primary  problem  faced  by  the  FCC  is  that  compliance 
with  the  RFA  is  often  placed  in  an  appendix  to  Commission 
rulemakings  and  orders.  When  these  documents  are  sent  to  the 
Federal  REGISTER ,  the  appendices  containing  the  Commission's 
compliance  with  the  RFA  has  been  omitted.   This  problem  appears 
to  have  been  alleviated  by  communication  between  Advocacy  staff 
and  the  FCC. 
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fishery  management  councils  which  issue  fishery  management  plans 
for  various  fisheries  in  the  zone. 

In  the  mid-1980 's,  the  Office  of  Advocacy  finally  convinced  the 
Service  that  the  RFA  applied  to  specific  measures  within  a 
fishery  management  plan  and  not  just  the  overall  framework  of  the 
plan.   Despite  this  improvement  in  compliance  with  the  RFA,  the 
NMFS  still  had  difficulty  in  complying  with  the  requirements  of 
the  RFA. 

In  1992,  the  Office  of  Advocacy  and  Service  personnel  had 
extensive  deliberations  concerning  the  appropriate  methodology 
for  complying  with  the  RFA.   This  colloquy  resulted  in  the 
development  of  guidelines  for  compliance  with  the  RFA  in  the 
preparation  of  fishery  management  plans.   These  guidelines 
provide  uniform  and  consistent  instructions  to  all  fishery 
councils.   The  new  guidelines  have  resulted  in  substantially 
improved  compliance  with  the  RFA  by  the  NMFS  and  its  councils. 

5.  Federal  Emergency  Management  Agency 

The  Federal  Emergency  Management  Agency  (FEMA)  was  not  properly 
complying  with  the  procedural  requirements  of  the  RFA.   In  1992, 
the  Office  of  Advocacy  met  with  the  General  Counsel's  Office  of 
FEMA  to  explain  the  RFA  and  proper  compliance.   Subsequent 
issuances  by  FEMA  have  shown  remarkable  improvement  in 
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understanding  the  RFA  and  the  actions  needed  to  comply.   The 
Office  of  Advocacy  commends  FEMA,  especially  its  General 
Counsel's  Office,  for  taking  the  necessary  corrective  action. 

This  represents  only  a  sample  of  the  agencies  that  the  Office  of 
Advocacy  deals  with  on  an  annual  basis.   Many  agencies,  while  not 
demonstrating  exemplary  efforts  at  compliance,  do  show  an 
understanding  of  the  Act's  procedures  and  are  making  a  concerted 
effort  to  comply.   Such  agencies  include  the  Federal  Crop 
Insurance  Corporation,  the  United  States  Patent  and  Trademark 
Office,  the  Fish  and  Wildlife  Service,  and  the  Agricultural 
Stabilization  and  Conservation  Service.   The  Office  of  Advocacy 
stands  ready  to  assist  these  agencies  in  further  fulfilling  the 
mandate  of  the  RFA. 

C.  Agencies  Recalcitrant  in  Complying  with  the  RFA 

While  the  Office  of  Advocacy  has  noted  a  number  of  agencies  with 
good  compliance  records  and  others  striving  to  comply,  some 
agencies  do  not  view  the  RFA  as  a  valuable  instrument  in  their 
decisionmaking  tool  box.   These  agencies  often  view  the  RFA  as 
nothing  more  than  another  procedural  impediment  to  the 
promulgation  of  a  particular  rule. 

Rather  than  using  the  RFA  as  an  integral  part  of  rulemaking, 
these  agencies  often  issue  perfunctory  certifications  without 
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performing  the  underlying  assessment  of  small  entity  impacts 
contemplated  by  the  RFA.   Other  agencies  appear  unwilling  or 
unable  to  reconcile  their  statutory  mandate  with  the  strictures 
of  the  RFA. 

1.  Department  of  Treasury 

The  Department  of  Treasury  and  its  subaqencies,  such  as  the 
Internal  Revenue  Service,  have  consistently  resisted  efforts  by 
the  Office  of  Advocacy  to  obtain  compliance  with  the  RFA.   A 
number  of  Department  of  Treasury  subagencies  attempted  to  explain 
their  putative  attempts  at  compliance  with  the  RFA.   If  the 
Treasury  Department  and  its  subagencies  expended  the  same  amount 
of  resources  in  achieving  compliance  with  the  RFA  as  it  does  with 
explaining  its  failure  to  do  so,  then  the  Treasury  Department 
would  be  more  sensitive  to  the  impacts  of  their  rules  on  small 
entities. 

2.  The  Internal  Revenue  Service 

The  RFA  only  requires  federal  agencies  to  comply  with  the  Act 
when  they  are  mandated  to  issue  notice  and  comment  rulemaking 
under  the  APA  or  some  other  law.   Thus,  interpretative  rules, 
general  statements  of  policy,  rules  related  to  government  loans, 
agency  personnel  matters,  and  foreign  affairs  are  exempt  from  the 
notice  and  comment  requirement.   This  accounts  for  the  high 
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percentage  of  rules  that  are  not  sxibject  to  the  analytical 
requirements  of  the  RFA  and  these  rules  usually  impose  little  or 
no  significant  burdens  on  small  entities.   One  notable  exception 
to  the  this  conclusion  concerning  rules  not  covered  by  the  RFA  is 
the  rulemaking  of  the  Internal  Revenue  Service  (IRS  or  Service) . 

The  vast  majority  of  rules  issued  by  the  IRS  are  denominated  by 
the  Service  as  "interpretative."'  These  rules  are  issued  to 


'  The  chief  distinction  between  these  rules  and  rules 
subject  to  notice  and  comment  under  the  APA  is  that  these  rules 
do  not  have  the  force  and  effect  of  law.   Thus,  individuals  can 
take  actions  at  variance  with  an  interpretative  rule  recognizing 
that  the  action  may  be  viewed  by  the  Service  as  violative  of  the 
tax  law.  Cf.  American  Med.  Ass'n  v.  Heckler,  606  F.  Supp.  1422, 
1440-42  (S.D.  Ind.  1985)  (violation  of  HHS  inteirpretative  rule 
viewed  by  agency  as  violation  of  statute  but  such  view  does  not 
convert  rule  into  substantive  rule  requiring  notice  and  comment) . 
Such  actions  eventually  will  be  tested  in  litigation  in  which  the 
court  can  substitute  its  own  interpretation  of  the  statute  for 
that  of  the  agency's.  See,  e.g.,   Doe  v.  Revitz,  830  F.2d  1441,  1447 
(7th  Cir.  1987);  American  Fed.  of  Labor  v.  Donovan,  757  F.2d  330, 
341  (D.C.  Cir.  1985) . 

Interpretative  rules  can  and  often  do  have  a  svibstantial 
impact  on  the  individuals  or  businesses  subject  to  the  statute 
giving  rise  to  the  rules.   This  is  especially  true  in  the  case  of 
interpretative  rules  issued  by  the  IRS.   They  can  affect  every 
small  business  in  the  country.   Yet,  most  small  businesses  have 
neither  the  financial  nor  legal  wherewithal  to  challenge  such 
issuances  in  court.   Faced  with  the  Hobsonian  choice  of  complying 
with  the  Service's  interpretation  of  a  provision  of  the  tax  code 
or  challenging  it  in  court,  a  small  business  will  invariably 
follow  the  Service's  interpretation  even  if  the  impact  on  the 
business  is  severe. 

This  situation  was  exacerbated  by  the  Service's  private 
letter  ruling  in  1992  that  a  sole  proprietorship  is  not  entitled 
to  deduct  tax  advice  as  a  reasonable  expense  of  doing  business. 
The  Office  of  Advocacy  responded  with  a  request  to  reconsider 
that  determination.   If  the  IRS  does  not  do  so,  then  sole 
proprietors,  the  largest  single  business  ownership  group  in  the 

(continued. . . ) 
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advise  the  pxiblic  of  the  Service's  construction  of  the  tax  laws. 
Many  rules  which  the  IRS  labels  "interpretative"  are,  to  small 
entities,  indistinguishable  in  their  substance  and  effect  from 
those  rules  requiring  notice  and  comment  under  the  APA. 

The  Office  of  Advocacy  has  communicated  these  concerns  to  the  IRS 
on  numerous  occasions.   The  Office  of  Advocacy  has  urged  the 
Service  to  put  aside  these  arbitrary  distinctions  and  utilize  the 
analytical  requirements  of  the  RFA.   In  1992,  the  Office  of 
Advocacy,  pursuant  to  §  7805  of  the  Internal  Revenue  Code,^° 
submitted  comments  to  the  IRS  on  a  number  of  rulemakings.   The 
IRS  responded  that  most  of  its  rules  are  interpretative  and  not 
subject  to  the  mandate  of  the  RFA.   That  communication  from  the 
Service  provided  no  guidelines  by  which  the  Service  determines 
whether  a  particular  rule  is  interpretative.   Thus,  the  IRS  has 
avoided  its  responsibilities  to  consider  the  impact  of  its  rules 


'( . . .continued) 
United  States,  will  face  even  greater  costs  in  discovering  a 
different  interpretation  than  that  proffered  by  the  Service. 
This  is  only  emblematic  of  the  Service's  failure  to  consider  the 
potential  impact  of  its  decisions  on  small  businesses. 

''°  That  section  requires  the  IRS  to  submit  proposed  rules  to 
the  Chief  Counsel  for  comment.   However,  nothing  in  that  section 
requires  the  agency  to  weigh  the  impact  on  small  business. 
Moreover,  that  section  serves  as  a  vehicle  by  which  the  IRS  can 
attempt  to  transfer  the  analytical  responsibilities  under  the  RFA 
from  itself  to  the  staff  in  the  Office  of  Advocacy  which 
contradicts  the  intent  of  Congress.   The  RFA  was  enacted  to  force 
agencies  issuing  rules,  not  the  Office  of  Advocacy,  to  take 
primary  responsibility  in  complying  with  the  analytical 
requirements  of  the  RFA. 
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on  small  businesses  except  in  one  notable  case  —  federal  tax 
deposit  regulations. 

3.  The  Agricultural  Marketing  Service 

The  Agricultural  Marketing  Service  (AMS)  oversees  the  operation 
of  marketing  orders  for  fruits,  vegetables,  and  specialty  crops. 
The  Secretary  of  Agriculture  may  issue  an  order  and  the  rules 
needed  to  implement  it.   This  entire  package  must  then  be 
ratified  by  a  referendum  of  producers.   Thereafter,  an 
"administrative  committee"  representing  primarily  producer 
interests  periodically  develops  implementing  regulations  which, 
after  review  by  the  AMS  and  approval  by  the  Secretary  of 
Agriculture,  are  published  and  take  legal  effect  over  those 
handlers  (shippers  of  the  crops)  subject  to  the  order. ^' 

The  Service's  lack  of  compliance  demonstrates  'a  cavalier 
disregard  of  the  analytical  requirements  of  the  RFA.   Its 
regulatory  flexibility  certifications  are  a  model  of  conclusory 
findings  supported  by  little  or  no  analysis.   In  fact,  each 
certification  uses  the  same  boilerplate: 


"  Some  orders  are  national  in  scope;  others  just  cover 
producers  in  well-defined  regions.   For  example,  the  marketing 
and  research  promotion  program  for  mushrooms  encompasses  the 
entire  nation  and  all  mushroom  producers.   Other  orders 
regulating  potatoes  only  cover  very  specific  regions  such  as  the 
High  Plains  or  Colorado. 
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The  purpose  of  the  RFA  is  to  fit  regulatory  actions  to 
the  scale  of  business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly  or 
disproportionately  burdened.   Marketing  orders  issued 
pursuant  to  the  AMAA  [Agricultural  Marketing  Agreement 
Act]  and  rules  issued  thereunder,  are  unique  in  that 
they  are  brought  about  through  group  action  of 
essentially  small  entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity  orientation  and 
compatibility. 

Then  the  AMS  finds  that  most  handlers  are  small  businesses 
without  separating  large  and  small  handlers. ^^  In  conclusion, 
the  AMS  finds  that  the  costs  are  insubstantial  in  comparison  to 
the  benefits  without  ever  quantifying  the  costs  and  benefits. 

In  1992,  the  Office  of  Advocacy  conducted  a  determined  campaign 
to  change  the  manner  in  which  the  Service  certifies  its  rules. 
In  response  to  numerous  inquiries  into  the  Service's  use  of 
boilerplate  certifications,  the  Office  of  Advocacy  received  8 
letters  from  the  Service.   Each  letter  reiterated  the  Service's 
contention  that  it  was  properly  performing  its  responsibilities 
under  the  RFA. 


^^  For  example,  the  largest  handler  of  almonds  is  Blue 
Diamond,  a  billion  dollar  enterprise.   Many  of  the  other  handlers 
of  almonds  are  quite  small.   By  aggregating  all  handlers  into  one 
shell,  the  AMS  is  unable  to  distinguish  the  impacts  that  rules 
issued  pursuant  to  an  order  will  have  on  small  businesses. 
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The  Office  of  Advocacy  still  disagrees  with  the  AMS' 
characterization  of  its  compliance.   The  Office  of  Advocacy 
maintains  that  these  boilerplate  certifications  represent  nothing 
more  than  a  post  hoc  rationalization  for  actions  that  the  Service 
wants  to  take.   The  Office  of  Advocacy  is  not  alone  in  this 
opinion.   Recently,  Judge  Gesell  of  the  United  States  District 
Court  noted  at  a  hearing  for  a  preliminary  injunction  that  the 
certifications  were  nothing  more  than  bureaucratic  words  with 
little  or  no  meaning.   The  Office  of  Advocacy  suggests  that  the 
Service  heed  the  warnings  of  Judge  Gesell  and  modify  its 
certification  statements.   With  a  greater  emphasis  on  analysis  as 
mandated  by  the  RFA  and  APA,  the  Department  will  avoid  the  recent 
litigative  battles  in  its  efforts  to  implement  regulatory 
policies. 

The  Agricultural  Marketing  Service  and  the  Department  of  Treasury 
subagencies  are  not  the  only  agencies  failing  to  take  RFA 
requirements  seriously.   The  Bureau  of  Land  Management,  the 
Federal  Energy  Regulatory  Commission,  the  Food  and  Nutrition 
Service,  and  the  Department  of  Energy  are  among  the  other 
agencies  that  utilize  boilerplate  certifications  that  do  not 
evidence  any  independent  analysis  of  impacts  on  small  businesses. 
Often  the  problems  are  that  these  agencies  fail  to  perform 
regulatory  flexibility  analyses  when  the  rules  will  have  a 
significant  beneficial  impact  upon  a  substantial  number  of  small 
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entities  or  that  they  do  not  consider  the  entire  universe  of 
small  entities  that  are  covered  by  the  RFA. 

IV.   AGENCY  UTILIZATION  OF  THE  RFA  IN  1992 

The  primary  goal  of  the  RFA  is  to  get  agencies  to  recognize  the 
potential  impacts  of  their  rulemaking  processes  on  small 
businesses  and  require  them  to  examine  alternatives.   Depending 
upon  the  consequences  of  a  particular  rule,  the  examination  of 
alternatives  may  be  aimed  at  reducing  the  burdens  on  small 
entities  or  increasing  the  beneficial  effects  of  the  rule.   A 
brief  review  of  some  agencies'  proper  utilization  of  the  RFA  will 
demonstrate  the  importance  of  the  RFA  to  small  businesses.^' 

A.  Environmental  Protection  Agency 

The  EPA  terminated  its  proceeding  to  promulgate  "peak  release" 
reporting  requirements.   The  proposed  regulations  would  have 
required  small  businesses  to  estimate  a  maximum  8-hour  release  to 
the  environment  for  each  chemical  to  be  covered  by  the 
regulation.   In  comments  to  the  EPA,  the  Office  of  Advocacy  noted 
that  small  businesses  would  have  inordinate  difficulty  in 
complying  with  the  proposed  regulations.   Moreover,  the  potential 
benefits  to  the  environment  were  insignificant  in  comparison  to 


'^  Some  actions  discussed  in  this  section  may  have  been 
commenced  in  1991  but  are  included  herein  because  final  action 
was  taken  in  1992. 
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the  substantial  costs  associated  with  the  developing  a  peak 
release  monitoring  system.   As  a  result  of  the  comments  by  the 
Office  of  Advocacy  and  industry,  the  EPA's  action  will  save  small 
businesses  hundreds  of  millions  of  dollars  without  significantly 
hindering  EPA's  mandate  to  protect  the  environment.   This 
represents  an  exemplary  use  of  the  RFA  to  minimize  the  adverse 
impacts  of  an  agency's  rulemaking. 

Pursuant  to  the  Clean  Water  Act,  the  EPA  issues  discharge  permits 
to  permit  the  emission  of  pollutants  into  water.   One  aspect  of 
that  regulatory  regime  prevents  industrial  facilities  from 
discharging  rain  water  from  their  facilities  without  first 
obtaining  a  storm  water  discharge  permit.   The  idea  of  the  permit 
is  to  demonstrate  to  the  EPA  that  the  facility  will  meet  whatever 
effluent  limitations  are  imposed  under  the  Clean  Water  Act.   The 
EPA,  after  considering  Advocacy  comments  on  the  sufficiency  of 
its  regulatory  flexibility  analysis,  modified  the  rules  for 
obtaining  storm  water  permits.   These  modified  regulations 
substantially  reduce  the  burdens  faced  by  small  businesses  in 
complying  with  the  Clean  Water  Act  and  the  Office  of  Advocacy 
commends  EPA  for  giving  due  consideration  to  the  impact  that  the 
rules  will  have  on  small  businesses. 


235 

24 
B.  Food  Safety  Inspection  Service 

In  late  1991,  the  Food  Safety  Inspection  Service  issued  proposed 
regulations  to  revise  the  labelling  of  meat  and  poultry  products. 
These  changes  were  being  considered  to  reduce  potential  conflicts 
with  rules  being  developed  by  the  Food  and  Drug  Administration 
pursuant  to  the  Nutrition  Labeling  and  Education  Act. 

The  Office  of  Advocacy  filed  extensive  comments  with  the  Service 
in  which  the  Office  concurred  with  the  finding  that  the  proposed 
rules  would  have  a  significant  economic  impact  upon  a  substantial 
number  of  small  entities.   The  Office  of  Advocacy  criticized  the 
FSIS  for  not  considering  a  sufficiently  wide  range  of 
alternatives  including  possible  exemptions  of  certain  products  or 
companies. 

The  Service  responded  to  these  comments  with  a  supplemental 
notice  on  the  type  of  exemption  that  should  be  adopted.   The 
Office  of  Advocacy  recommended  an  exemption  for  certain  products 
with  limited  production  runs  but  only  for  companies  of  certain 
sizes.   In  regulations  issued  on  January  6,  1993,  the  FSIS 
adopted  that  form  of  an  exemption.   This  should  substantially 
reduce  the  cost  to  small  meat  and  poultry  packers  and  ensure  a 
competitive  marketplace  for  these  products. 
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C.  Internal  Revenue  Service 

Although  the  IRS  remains  one  of  the  most  recalcitrant  agencies  in 
the  federal  government  with  respect  to  compliance  with  the  RFA, 
the  Office  of  Advocacy  must  commend  the  Service  for  its  actions 
on  federal  tax  deposit  regulations. 

The  complexity  of  the  employment  tax  deposit  rules  makes  it 
extremely  difficult  for  both  employers  and  the  Internal  Revenue 
Service  to  determine  how  much  employers  owe  in  payroll  taxes  and 
when  the  amount  is  due.   Over  the  last  five  years  approximately 
10  million  payroll  tax-related  penalties  have  been  issued 
annually  against  approximately  five  million  employers.   In  1990, 
roughly  32  percent  of  all  employers  were  penalized.   The  IRS 
later  abated  almost  23  percent  of  the  penalties  due  to  assessment 
errors  or  "due  diligence"  by  the  taxpayer  resulting  in  the 
taxpayer  having  good  cause  for  committing  an  error. 

In  1992,  the  Service  issued  proposed  regulations  designed  to 
simplify  the  tax  deposit  rules  and  eliminate  many  of  the 
penalties  assessed  by  the  IRS.   The  Office  of  Advocacy  submitted 
substantial  comments  recognizing  the  benefits  of  revising  the 
regulations  but  noted  significant  administrative  problems  that 
still  could  burden  small  businesses.   The  Office  of  Advocacy 
recommended  changes  that  would  further  reduce  the  burdens  on 
small  businesses.   A  number  of  these  changes  were  adopted  and  the 
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final  rules  made  substantial  reductions  in  the  burdens  that  small 
businesses  face  in  complying  with  the  federal  tax  deposit 
regulations  J* 

D.  Agricultural  Marketing  Service 

Three  of  the  most  troubling  marketing  orders  overseen  by  the  AMS 
involve  oranges  and  lemons  grown  in  Arizona  and  designated  parts 
of  California.   These  orders  restrict  the  amount  of  fresh  fruit 
that  handlers  can  ship  to  market  in  a  given  week.   The  fruit  that 
is  not  sold  in  the  fresh  market  either  rots  on  the  ground  or  is 
diverted  to  far  less  profitable  uses  such  as  juice^*  or  cattle 
feed.   This  regulatory  scheme  is  called  prorate  and  does  not  take 
into  account  differences  in  size  of  firms,  comparative  advantages 
among  different  producing  regions,  or  the  demand  for  fresh 
produce . 


"  The  IRS  did  not  perform  a  regulatory  flexibility  analysis 
because  it  determined  that  the  rules  were  interpretative.   The 
Office  of  Advocacy  disagrees  with  that  conclusion.   Nevertheless, 
the  development  of  the  final  rules  evidenced  an  intent  by  the  IRS 
to  examine  the  means  for  lessening  the  burden  on  small 
businesses.   If  the  Service  would  inculcate  that  thought  process 
into  all  of  its  rulemakings,  no  great  step  would  be  required  to 
comply  with  the  RFA. 

"  Due  to  horticultural  characteristics,  Valencia  and  navel 
oranges  grown  in  California  and  Arizona  do  not  make  good  juice. 
To  make  a  potable  product,  the  juice  from  these  oranges  often 
must  be  mixed  with  concentrate  from  Florida  and  Brazil  thereby 
reducing  the  amount  that  juice  manufacturers  will  pay  for 
California  and  Arizona  fruit.   Thus,  the  growers  and  handlers, 
unless  they  own  a  plant  for  making  juice,  do  not  wish  to  divert 
their  product  to  that  use. 
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The  Office  of  Advocacy  has  commented  on  the  problems  associated 
with  these  marketing  orders  for  more  than  ten  years.   At  first, 
the  Service  was  even  reluctant  to  acknowledge  that  the  RFA 
applied.   When  they  did,  they  used  the  boilerplate  discussed 
previously  and  issued  rules  under  the  good  cause  exception  to 
notice  and  comment  rulemaking  in  the  APA.   However,  court 
decisions  directed  the  AMS  to  comply  with  the  APA  and  obtain 
notice  and  comment  on  the  issuance  of  volume  control 
restrictions. 

In  response  to  requests  for  comments  on  whether  prorate  should  be 
instituted  for  lemons  and  navel  oranges,  the  Office  of  Advocacy 
supplied  extensive  comments  recommending  that  prorate  not  be 
instituted  as  an  unreasonable  burden  on  small  businesses.   The 
Department,  after  a  month  of  volume  control  restrictions,  adopted 
the  recommendations  of  the  Office  of  Advocacy  and  other  groups 
opposed  to  volume  control  restrictions.^' 

This  represented  a  sea  change  in  culture  and  practice  for  the  AMS 
—  rejecting  calls  by  the  largest  central  marketing  organization 
and  the  administrative  committees  for  the  imposition  of  volume 
control  restrictions.   The  large  growers,  however,  responded  with 
a  salvo  of  their  own  —  they  sued  the  Department  of  Agriculture 


'*  The  Service's  announcement  made  no  mention  of  the 
analysis  that  was  done  to  support  that  recommendation;  nor  did 
the  AMS  cite  to  any  of  the  comments  from  small  businesses, 
including  the  Office  of  Advocacy's  comments,  that  supported 
suspension  of  prorate  for  the  entire  year. 
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contending  that  the  decision  to  suspend  prorate  was  based  on 
interference  from  the  White  House.   In  its  defense  to  the  court, 
the  Secretary  cited  the  Office  of  Advocacy's  comments  in  support 
of  its  decision  to  suspend  prorate. 

Litigation  might  have  been  avoided  entirely  if  the  Service 
availed  itself  of  the  RFA.   Rather  than  relying  on  boilerplate 
statement  and  unclear  determinations  of  what  factors  it  uses  to 
make  decisions  concerning  prorate,  the  Service  could  have  used 
the  regulatory  flexibility  analyses  to  build  a  case  for  not 
issuing  prorate.   Although  the  Office  of  Advocacy  commends  the 
Service  and  the  Secretary  for  taking  this  action,  diligent  use  of 
the  RFA  will  alleviate  the  potential  for  litigation  in  the 
future . 

These  represent  only  some  of  the  highlights  of  the  agency 
utilization  of  the  RFA  to  lessen  burdens  on  small  businesses. 
The  Nuclear  Regulatory  Commission  and  the  Federal  Communications 
Commission,  among  others,  used  comments  sxibmitted  by  the  Office 
of  Advocacy  as  the  basis  for  modifying  proposed  regulations  and 
reducing  the  burdens  on  small  businesses. 

V.  CONCLUSION 

Experience  with  RFA  implementation  shows  that  proper  utilization 
by  agencies  reduces  unnecessary  burdens  on  small  entities  and 
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leads  to  increased  rationality  in  agency  rulemaking.   The 
inherent  limitations  of  the  RFA,  however,  circumscribe  the 
ability  of  the  Office  of  Advocacy  when  dealing  with  agencies 
disinclined  to  enhance  their  rulemaking  procedures.   Despite 
these  limitations.  Advocacy  efforts  have  led  to  a  greater 
knowledge  and  understanding  of  the  benefits  of  the  RFA  to 
rulemaking  activities. 
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Regulatory  Flexibility  Report 

Selected  Comment  Letters 

Appendix  1992 

January  -  December 


Date 


Agency 


Comment  Summary 


12/22/92       DOE/FERC       Streamlining  Regulations  Pertaining 

to  parts  II  and  III  of  the  Federal 
Power  Act  and  the  Public  Utility 
Regulatory  Policies  Act  of  1978, 
RM92-12-000,  57  Fed.  Reg.  55,176 
(proposed  November  24,  1992). 

12/22/92       USDA/FSIS      Approval  of  Smoke  Flavorings  and 

Artificial  Smoke  Flavorings,  57 
Fed.  Reg.  57,390  (proposed  December 
4,  1992). 

12/22/92       DOC/NOAA       Spiny  Lobster  Fishery  of  the  Gulf 

of  Mexico  and  South  Atlantic,  57 
Fed.  Reg.  56,516  (1992). 

12/22/92       TREASURY/ATF   Grape  Variety  Names  for  American 

Wines,  57  Fed.  Reg.  40,380 
(proposed  October  26,  1992) . 

12/22/92       DOI/NPS        Designated  Bicycle  Routes  in  Golden 

Gate  National  Recreation  Area,  57 
Fed.  Reg.  58,711  (1992). 

12/18/92       DOT/CG         Second  Officer  on  the  Bridge,  57 

Fed.  Reg.  4  5,664  (proposed  October 
2,  1992). 

12/18/92       HHS/HCFA       Elimination  of  Certain  Written 

Documentation  Pertaining  to 
Medicaid  Long-Term  Care  Facilities, 
57  Fed.  Reg.  54,710  (1992), 

12/18/92       USDA/AMS       Spearmint  Oil  Produced  in  the  Far 

West  (Order  No.  985),  57  Fed.  Reg. 
57,695  (proposed  December  7,  1992); 
Winter  Pears  Grown  in  Oregon, 
Washington,  and  California  (Order 
No.  927),  57  Fed.  Reg.  57,694 
(proposed  December  7,  1992). 
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12/18/92       HHS/HCFA       Prohibitions  on  FFP  for  Educational 

and  Vocational  Training  for 
Institutionalized  Individuals,  57 
Fed.  Reg.  54,705  (1992). 

12/15/92       IRS  Allocation  of  Income  and  Loss  to 

Periods  Before  and  After  the  Change 
Date  for  Purposes  of  Section  382, 
57  Fed.  Reg.  54,535  (proposed 
November  19,  1992) . 

12/15/92       USDA/AMS       Marketing  Order  for  Almonds  Grown 

in  California,  (Order  No.  981),  57 
Fed.  Reg.  56,866  (proposed  December 
1,  1992). 

12/15/92       FCC  Application  Process  for  Licensing 

of  Cellular  Telephone  Service  in 
Unserved  Areas,  CC  Docket  No.  90-6, 
57  Fed.  Reg.  53,446  (1992). 

12/15/92       FCC  Access  for  800  Service,  CC  Docket 

No.  92-521,  57  Fed.  Reg.  56,998 
(1992)  . 

12/15/92       EPA  Exception  From  Wetlands  Mitigation 

Sequence  for  Alaska,  57  Fed.  Reg. 
52,716  (proposed  November  4,  1992). 

12/15/92       HHS/FDA        Tin-Coated  Lead  Foil  Capsules  for 

Wine  Bottles,  57  Fed.  Reg.  55,485 
(November  25,  1992). 

12/11/92       NRC  Petition  for  Rulemaking  filed  by 

the  American  College  of  Nuclear 
Physicians  and  Society  of  Nuclear 
Medicine,  57  Fed.  Reg.  46,818 
(proposed  October  13,  1992). 

12/10/92       FCC  Application  Process  for  Licensing 

of  Cellular  Telephone  Service  in 
Rural  Areas,  57  Fed.  Reg.  56,859 
(1992)  . 


12/10/92 


FCC  Licensing  Channels  in  the  Certain 

80-901,  935-940,  and  220-222  MH 
Bands,  57  Fed.  Reg.  55,146  (1992). 

12/10/92       TREASURY/IRS   Disposition  of  an  Interest  in  a 

Nuclear  Power  Plant,  57  Fed.  Reg. 
54,7  34  (proposed  November  20, 
1992) . 
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12/08/92 


12/04/92 


11/30/92 


11/30/92 


11/30/92 


11/30/92 


11/30/92 


11/30/92 


FFIEC 


FCC 


TREASURY/ IRS 


TREASURY/ IRS 


TREASURY/ IRS 


FCC 


FCC 


USDA/AMS 


Reporting  of  Information  on  Small 
Business  and  Small  Farm  Lending  by 
Banks,  Thrifts,  and  U.S.  Branches 
and  Agencies  of  Foreign  Banks,  57 
Fed.  Reg.  54,235  (1992). 

Expanded  Interconnection  With  Local 
Telephone  Company  Facilities,  CC 
Docket  No.  91-141,  Transport  Phases 
I  &  II,  57  Fed.  Reg.  56,888 
(proposed  December  1,  1992) . 

Bank  Bad  Debts,  Conclusive 
Presumption,  57  Fed.  Reg.  45,587 
(proposed  October  2,  1992);  Bank 
Bad  Debts,  Conclusive  Presumption 
57  Fed.  Reg.  45,568  (1992). 

Carryover  of  Passive  Activity 
Losses  and  Credits  and  At  Risk 
Losses  to  Bankruptcy  Estates  of 
Individuals,  57  Fed.  Reg.  53,300 
(proposed  November  9,  1992). 

Limitations  on  Corporate  Net 
Operating  Loss  Carryforwards,  57 
Fed.  Reg.  52,74  3  (proposed  November 
5,  1992). 

Transport  Rate  Structure  and 
Pricing,  CC  Docket  No.  92-442,  57 
Fed.  Reg.  54,205"  (proposed  November 
17,  1992). 

Cable  Television  Consumer 
Protection  and  Competition  Act  of 
1992,  MM  Docket  No.  92-260,  57  Fed. 
Reg.  54,209  (November  17,  1992). 

Oranges  and  Grapefruit  Grovm  in  the 
Lower  Rio  Grande  Valley  (Order  No. 
906),  57  Fed.  Reg.  54,897  (1992); 
Winter  Pears  Grown  in  Oregon, 
Washington,  and  California  (Order 
No.  927),  57  Fed.  Reg.  54,903 
(proposed  November  23,  1992); 
Lemons  Grown  in  Arizona  and 
Designated  Parts  of  California 
(Order  No.  910),  57  Fed.  Reg. 
54,900  (1992). 
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11/20/92       TREASURY/IRS   Arbitrage  Restrictions  on  Tax 

Exempt  Bonds,  57  Fed.  Reg.  53,04  6 
(proposed  November  6,  1992) . 

11/20/92       TREASURY/IRS   Like-Kind  Exchanges  of  Property — 

Coordination  with  Section  453,   57 
Fed.  Reg.  49,432  (proposed  November 
2,  1992). 

11/20/92       HHS/HCFA       Payment  for  Nursing  and  Allied 

Health  Education,  57  Fed.  Reg. 
43,659  (proposed  September  22, 
1992)  . 

11/20/92       TREASURY/IRS    Direct  Rollovers  and  20  Percent 

Withholding  Upon  Eligible  Rollover 
Distributions  From  Qualified  Plans, 
57  Fed.  Reg.  48,194  (proposed 
October  22,  1992) . 

11/20/92       FCC  Contour  Protections  for  Shore- 

Special  Assignments,  MM  Docket  No. 
87-121,  57  Fed.  Reg.  46,325  (1992). 

11/20/92       HHS/FDA        Advisory  Opinions  and  Guidelines, 

57  Fed.  Reg.  47,314  (proposed 
October  15,  1992) . 

11/20/92       USDA/FAS       Commercial  Sales  of  Agricultural 

Commodities,  57  Fed.  Reg.  53,607 
(proposed  November  12,  1992). 

11/20/92       HHS/HCFA       Revised  Effective  Date  of 

Medicare/Medicaid  Provider 
Agreement  and  Supplier 
Participation,  57  Fed.  Reg.  46,362 
(proposed  October  8,  1992). 

11/20/92       HHS  Grants  for  the  Construction  of 

Teaching  Facilities,  Educational 
Improvements,  Scholarships,  and 
Student  Loans,  57  Fed.  Reg.  37,502 
(1992)  . 

11/20/92       HHS/ACF        Computerized  Support  Enforcement 

Systems,  Family  Assistance 
Management  Information  Systems, 
JOBS  Automated  Systems,  57  Fed. 
Reg.  46,988  (1992). 


11/20/92 


HHS/ACF 


Head  Start  Program,  57  Fed. 
46,718  (1992). 


Reg. 
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11/16/92       USDA/AMS       Navel  Oranges  Grown  in  Arizona  and 
'   '  Designated  Parts  of  California; 

Proposed  Weekly  Levels  of  Volume 
Regulation  for  the  1992-93  Season 
(Order  No.  907),  57  Fed.  Reg. 
48,340  (proposed  October  23,  1992). 

11/16/92       TREASURY/IRS   Information  Reporting  for 
'  Reimbursements  of  Interest  on 

Qualified  Mortgages,  57  Fed.  Reg. 
47,428  (proposed  October  16,  1992). 

11/ip/q?       DOC/PTO        Revision  of  Patent  and  Trademark 
ll/12/y2        u   /  ^^^^^  ^^  ^^^^  ^^^^  38,190  (1992). 

11/19/q?       HUD  Expediting  Rulemaking  and  Policy 

^^^^^^  implementation,  57  Fed.  Reg.  47,166 

(proposed  October  14,  1992). 

n/i?/92       HHS/FDA        Obstetrical  and  Gynecological 
'   '  Devices;  Classification  of  the 

Glans  Cap,  57  Fed.  Reg.  42,908 
(proposed  September  17,  1992). 

11/12/92       TREASURY/ATF   Texas  High  Plains  Viticultural 
■^  '   '  Area,  57  Fed.  Reg.  45,009  (proposed 

September  30,  1992) . 

T 1/12/92       NSF  Environmental  Assessment  Procedures 

'   '  for  Proposed  National  Science 

Foundation  Actions  in  Antarctica, 
57  Fed.  Reg,  40,337  (1992). 

11/09/92       DOC/PTO        Procedures  for  Revival  of  Patent 
'   '  Applications  and  Reinstatement  of 

Patents,  57  Fed.  Reg.  41,899 
(proposed  September  14,  1992). 

n/n9/92       FCC  Establishment  of  New  Personal 

■^  '   '  Communications  Services,  ET  Docket 

No.  92-100,  57  Fed.  Reg.  40,630 
(proposed  September  4,  1992). 

n /OS/92       EPA  Ambient  Air  Quality  Surveillance 

11/05/92       t.fA  Regulations,  57  Fed.  Reg.  46,003 

(proposed  October  6,  1992). 


70-914  -  93  -  9 
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11/05/92       TREASURY/IRS   Taxation  of  Fringe  Benefits  and 

Exclusions  From  Gross  Income  of 
Certain  Fringe  Benefits,  57  Fed. 
Reg.  46,525  (proposed  October  9, 
1992) . 

11/05/92       TREASURY/ATF   Specially  Denatured  Spirits,  57 

Fed.  Reg.  40,847  (1992). 

11/05/92       TREASURY/ATF    Standards  of  Fill  for  Distilled 

Spirits,  57  Fed.  Reg.  31,126 
(1992) . 

11/03/92       DOC/PTO        Changes  in  Patent  Practice,  57  Fed. 

Reg.  4  3,412  (proposed  September  21, 
1992) . 

11/03/92       HHS/ACF        Refugee  Cash  Assistance  and  Refugee 

Medical  Assistance,  57  Fed.  Reg. 
42,896  (1992). 

11/03/92       HHS/PHS        National  Vaccine  Injury 

Compensation  Program;  Revision  of 
the  Vaccine  Table,  57  Fed.  Reg. 
36,878  (proposed  August  14,  1992). 

11/03/92       USDA\AMS       Oranges,  Grapefruit,  Tangerines, 

and  Tangelos  Grown  in  Florida 
(Order  No.  905),  57  Fed.  Reg. 48, 435 
(1992);  Navel  Oranges  Grown  in 
Arizona  and  Designated  Parts  of 
California  (Order  No.  907) ,  57  Fed. 
Reg.  43,437  (proposed  October  26, 
1992);  Valencia  Oranges  Grown  in 
Arizona  and  Designated  Parts  of 
California  (Order  No.  908) ,  57  Fed. 
Reg.  48,4  37  (proposed  October  26, 
1992) ;  Fresh  Pears  and  Peaches 
Grown  in  California  (Order  No. 
917),  57  Fed.  Reg.  48,438  (proposed 
October  26,  1992)  ;  Irish  Potatoes 
Grown  in  Washington  (Order  No. 
946),  57  Fed.  Reg.  48,439  (1992); 
Tomatoes  Grown  in  Florida  (Order 
No.  966),  57  Fed.  Reg.  48,441 
(proposed  October  26,  1992);  Melons 
Grown  in  South  Texas  (Order  No. 
979),  57  Fed.  Reg.  48,442  (proposed 
October  26,  1992)  ;  8)  Walnuts 
Grown  in  California  (Order  No. 
984),  57  Fed.  Reg.  48,443  (proposed 
October  26,  1992) ;  9)  Raisins 
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10/29/92 


10/23/92 


10/21/92 


10/21/92 


10/21/92 
10/21/92 

10/21/92 
10/21/92 

10/21/92 
10/21/92 


DOC/NIST 


Treasury/ATF 


USDA/FNS 


USDA/AMS 


DOC/PTO 


DOJ/DEA 


DOJ/DEA 


HHS/PHS 


HHS 


HHF/ACF 


Produced  From  Grapes  Grown  in 
California  (Order  No.  989),  57  Fed. 
Reg.  48,445  &  48,448  (1992). 

Implementation  of  the  Fastener 
Quality  Act,  57  Fed.  Reg.  37,032 
(proposed  August  17,  1992). 

Frequency  of  Filing  Brewer's 
Reports  of  Operations  and 
Additional  Listing  of  Case  and  Keg 
Sizes,  57  Fed.  Reg.  44,525 
(proposed  September  28,  1992). 

Good  Cause  Relief  From  Quality 
Control  Error  Rate  liabilities,  57 
Fed.  Reg.  44,481  (1992). 

Nectarines  and  Peaches  Grown  in 
California  (Order  Nos.  916  &  917), 
57  Fed.  Reg.  45,559  (1992);  Irish 
Potatoes  Grown  in  Colorado  (Order 
No.  948),  57  Fed.  Reg.  45,560 
(1992) ;  Lemons  Grown  in  Arizona  and 
Designated  Parts  of  California 
(Order  No.  910) ,  57  Fed.  Reg. 
45,581  (proposed  October  2,  1992). 

Patent  and  Trademark  Assignment 
Practice,  57  Fed.  Reg.  29,634 
(1992)  . 

Schedules  of  Controlled  Substances; 
Excluded  Veterinary  Anabolic 
Steroid  Implant  Products,  57  Fed. 
Reg.  36,372  (1992). 

Schedules  of  Controlled  Substances; 
Exempt  Chemical  Preparations,  57 
Fed.  Reg.  36,371  (1992). 

National  Heart,  Lung,  and  Blood 
Institute,  Grants  for  Prevention 
and  Control  Projects,  57  Fed.  Reg. 
37,502  (proposed  August  19,  1992). 

Incremental  Funding  and  Protests, 
57  Fed.  Reg.  35,472  (1992). 

Head  Start  Program,  57  Fed.  Reg. 
41,881,  41,886  (1992). 
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10/21/92 


10/21/92 


10/21/92 


10/21/92 


10/20/92 


10/16/92 


10/16/92 


8 

HHS/HCFA       Beneficiary  Counseling  and 

Assistance  Grants  Program,  57  Fed. 
Reg.  38,616  (proposed  August  26, 
1992)  . 

HHS/PHS        Minority  Biomedical  Research 
Support  Program,  57  Fed.  Reg. 
37,745  (proposed  August  20,  1992)  . 

FRS  Home  Mortgage  Disclosure,  57  Fed. 

Reg.  36,024  (proposed  August  12, 
1992) . 

Treasury/TSO   Qualified  Thrift  Lender  Test,  57 
Fed.  Reg.  40,140  (proposed 
September  2,  1992);  Multifamily 
Housing  Loans,  57  Fed.  Reg.  40,143 
(proposed  September  2,  1992); 
Capital  Treatment  of  Equity 
Investments,  57  Fed.  Reg.  40,147 
(proposed  September  2,  1992); 
Regulatory  Review,  57  Fed.  Reg. 
4  0,3  50  (proposed  September  2, 
1992);   Minority,  Women,  and 
Disabled  Business  Outreach  Program: 
Contracting  for  Goods  and  Services, 
57  Fed.  Reg.  42,906  (proposed 
September  2,  1992). 

EPA  Worker  Protection  Standard;  Hazard 

Information,  57  Fed.  Reg.  38,167 
(proposed  August  21,  1992). 

USDA/AMS       Onions  Grown  in  South  Texas  (Order 
No.  959),  57  Fed.  Reg.  44,321 
(proposed  September  25,  1992); 
Papayas  Grown  in  Hawaii  (Order  No. 
928),  57  Fed.  Reg.  44,311  (1992); 
Dates  Produced  in  Riverside  County, 
California  (Order  No.  987),  57  Fed. 
Reg.  43,335  (1992). 

USDA/AMS       Proposed  Rule  on  Onions  Grown  in 

Idaho  (Order  No.  958),  57  Fed.  Reg. 
45,993  (proposed  October  6,  1992); 
Kiwifruit  Grown  in  California 
(Order  No.  925),  57  Fed.  Reg. 
45,973  (proposed  October  6  ,  1992); 
Dates  Produced  in  Riverside  County, 
California  (Order  No.  987),  57  Fed. 
Reg.  45,97  5  (proposed  October  6, 
1992) ;  Vidalia  Onions  (Order  No. 
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955),  57  Fed.  Reg.  45,974  (proposed 
October  6,  1992) . 

DOC/PTO        Patent  Drawing  Standards   57  Fed. 

Reg.  42,721  (proposed  September  16, 
1992)  . 

EPA  Standards  Applicable  to  Owners  and 

Operators  of  Hazardous  Waste 
Treatment,  Storage,  and  Disposal 
Facilities;  Financial 
Responsibility  for  Third-Party 
Liability,  Closure,  and  Post- 
Closure,   57  Fed.  Reg.  42,832 
(1992) . 

ATBCB  Accessible  Automated  Teller 

Machines,  57  Fed.  Reg.  41,006 
(proposed  September  8,  1992). 

DOC/PTO        Signature  and  Filing  Requirements 
for  Correspondence  Filed  in  the 
Patent  and  Trademark  Office,  57 
Fed.  Reg.  3  6,034  (proposed  August 
12,  1992) . 

FFIEC  Appraisal  Regulation,  57  Fed.  Reg. 

31,645  (1992). 

FCC  Aviation  Radio  Services,  PR  Docket 

No.  90-315,  57  F.ed.  Reg.  45,748 
(1992) . 

FCC  Telephone  Company-Cable  Television 

Cross-Ownership  Rules,  CC  Docket 
87-266,  57  Fed.  Reg.  41,118 
(proposed  September  9,  1992). 

FCC  Revision  to  Part  22  of  the  FCC's 

Rules  Governing  the  Public  Mobile 
Service,  CC  Docket  No.  92-115,  57 
Fed.  Reg.  29,260  (proposed  July  1, 
1992) . 

Treasury/ATF   Grape  Variety  Names  for  American 
Wines,  57  Fed.  Reg.  40,380 
(proposed  September  3,  1992). 

FCC  Low-Earth  Orbit  Satellites  Above  1 

GHz,  ET  Docket  No.  92-28,  57  Fed. 
Reg.  4  3,434  (proposed  September  21, 
1992) . 
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10/02/92        DOT/FRA 


09/28/92        USDA/AMS 


09/28/92        FCC 


09/28/92        USDA/FS 


09/28/92        FCC 


09/28/92        DOT 


Railroad  Operating  Practices; 
Protection  of  Utility  Employees,  57 
Fed.  Reg.  41,454  (proposed 
September  10,  1992). 

Celery  Grovm  in  Florida  (Order  No. 
967),  57  Fed.  Reg.  42,689  (proposed 
September  16,  1992);  Tomatoes  Grown 
in  Florida  and  Tomatoes  Imported 
into  the  United  States  (Order  Nos. 
966  and  980),  57  Fed.  Reg.  42,688 
(1992) ;  Fresh  Pears  Grovm  in 
California  (Order  No.  917),  Fed. 
Reg.  42,683  (proposed  September  16, 
1992);  Nectarines  and  Peaches  Grown 
in  California  (Orders  Nos.  916  and 
917,  42,681  (1992);  Kiwifruit 
Imported  Into  the  U.S.  (Order  No. 
944),  Fed.  Reg.  42,685,  42,687 
(proposed  September  16,  1992)  ; 
Kiwifruit  Grown  in  California 
(Order  No.  920),   57  Fed.  Reg. 
42,684  (1992). 

Data  Emissions  on  Marine  Public 
Correspondence  Channels,  PR  Docket 
No.  91-293,  57  Fed.  Reg.  43,406 
(1992);  Short-Spacing  of 
Specialized  Mobile  Radio  Systems, 
PR  Docket  No.  90-34,  57  Fed.  Reg. 
43,408  (1992). 

Application  Process  for  Special  Use 
Permits  on  Land  Managed  by  the 
Forest  Service,  57  Fed.  Reg.  36,618 
(proposed  August  14,  1992). 

Upgrading  the  Mobile  Satellite 
Service,  ET  Docket  No.  92-191,  57 
Fed.  Reg.  42,196  (proposed 
September  17,  1992);  Redevelopment 
of  Spectrxim  to  Encourage  Innovation 
in  the  Use  of  New  Telecommunication 
Technologies,  ET  Docket  No.  92-9, 
57  Fed  Reg.  42,916. 

Aviation  Charter  Rules,  57  Fed. 
Reg.  42,864  (proposed  September  16, 
1992) . 
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DOE/FERC       Regulations  Governing  Blanket 

Marketer  Sales  Certificates,  RM-92- 
9-000,  57  Fed.  Reg.  35,766 
(proposed  August  11,  1992). 

HHS/FDA        Removal  of  Restrictions  on 

International  Cooperation  on  New 
Product  Approval,  57  Fed.  Reg. 
28,647  (proposed  June  26,  1992). 

NSF  Conservation  of  Antarctic  Animals 

and  Plants,  57  Fed.  Reg.  33,918 
(proposed  July  31,  1992) . 

DOJ/DEA        Definition  and  Registration  of  Mid- 
Level  Practitioners,  57  Fed.  Reg. 
33,465  (proposed  July  29,  1992). 

USDA/AMS       Kiwifruit  Grown  in  California 
(Order  No.  920),  57  Fed.  Reg. 
41,853  (proposed  September  14, 
1992) . 

NSF  Federal  Acquisition  Regulations 

System,  57  Fed.  Reg.  34,881,  34882 
(1992) . 

USDA/AMS       Raisins  Produced  from  Grapes  Grown 
in  California  (Order  No.  989),  57 
Fed.  Reg.  31,632  (proposed  July  17, 
1992) ;  Dates  Produced  or  Packed  In 
Riverside,  California  (Order  No. 
987) ,  57  Fed  Reg.  31670  (proposed 
July  17,  1992) . 

DOI/BLM        Onshore  Oil  and  Gas  Lease  Order  No. 
1,  Approval  of  Operations,  57  Fed. 
Reg.  32,756  (proposed  July  23, 
1992) . 

FRS  Real  Estate  Lending  Standards,  57 

Fed.  Reg.  31,594  (proposed  July  16, 
1992)  . 

TREASURY/TSO   Real  Estate  Lending  Standards,  57 

Fed.  Reg.  31,594  (proposed  July  16, 
1992) . 

FDIC  Real  Estate  Lending  Standards,  57 

Fed.  Reg.  31,594  (proposed  July  16, 
1992)  . 
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09/18/92       TREASURY/CC    Real  Estate  Lending  Standards,  57 

Fed.  Reg.  31,594  (proposed  July  16, 
1992)  . 

09/18/92       DOJ/EDA        Schedules  of  Controlled  Substances; 

Exempt  Anabolic  Steroid  Products, 
57  Fed.  Reg.  32,423  (proposed  July 
22,  1992). 

09/17/92       DOC/NOAA       Coastal  Migratory  Pelagics  and  the 

Gulf  of  Mexico  and  South  Atlantic, 
57  Fed.  Reg.  38,  810  (proposed 
August  27,  1992) . 

09/11/92       FCC  Reform  of  the  Interstate  Rate  of 

Return  Represcription  and 
Enforcement  Processes,  CC  Docket 
No.  92-133,  57  Fed.  Reg.  31,994 
(proposed  July  20,  1992) . 

09/09/92       USDA/AMS       Milk  in  the  Great  Basin  Marketing 

Area,  (Order  No.  1139),  57  Fed. 
Reg.  39,146  (proposed  August  28, 
1992)  ;  Winter  Pears  Grown  in  Oregon 
and  Washington  (Order  Nos.  927  and 
931),  57  Fed.  Reg.  39,107  (proposed 
August  28,  1992);  Domestically 
Produced  Peanuts  (Order  No.  997) , 
Fed.  Reg.  39,112  (proposed  August 
28,  1992);  Expenses  and  Assessment 
Rates  for  Specified  Marketing 
Orders,  (Order  Nos.  926,  948,  & 
953),  57  Fed.  Reg.  39,  (1992) 
Lemons  Grown  in  California  and 
Arizona,  (Order  No.  910) ,  57  Fed. 
Reg.  39,103  (August  28,  1992); 
Dates  Produced  or  Packed  in 
Riverside,  California  (Order  no. 
987),  57  Fed.  Reg.  39,110  (proposed 
August  28,  1992);  Cranberries  Grown 
in  Massachusetts,  Rhode  Island, 
Connecticut,  New  Jersey,  Wisconsin, 
Michigan,  Minnesota,  Oregon, 
Washington,  and  Long  Island  in  New 
York  State  (Order  No.  929),  57  Fed. 
Reg.  39,109  (proposed  August  28, 
1992);  Expenses  and  Assessment 
Rates  for  Specified  Marketing 
Orders,  (Order  Nos.  905,  911,  915, 
921,  922,  923,  924,  947,  958,  982, 
&  985),  57  Fed.  Reg.  39,099  (1992); 
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Lemons  Grown  in  California  and 
Arizona,  (Order  No.  910) ,  57  Fed. 
Reg.  39,368  (August  31,  1992). 

09/08/92       USDA/FDA       A  Guide  for  Developing  and  Using 

Data  Bases,  57  Fed.  Reg.  32,796 
(proposed  July  23,  1992). 

08/28/92       Nice  Management  Contract  Requirements 

and  Procedures,  57  Fed.  Reg.  37,656 
(proposed  August  19,  1992). 

08/28/92       FCC  Regulatory  Reform  for  Local 

Exchange  Carriers  Subject  to  Rate- 
of -Return  Regulations,  CC  Docket 
No.  92-135,  57  Fed.  Reg.  31,994 
(proposed  July  20,  1992) . 

08/25/92       FEMA  National  Earthquake  Hazards 

Reduction  Assistance  to  State  and 
Local  Governments,  57  Fed.  Reg. 
34,868  (1992). 

08/25/92       FEMA  Increase  in  Rates  Charged  for 

Commercial  Crime  Insurance,  57  Fed. 
Reg.  32,192  (1992). 

08/25/92       DOC/NOAA       Summer  Flounder  Fishery,  57  Fed. 

Reg.  36,055  (  proposed  August  12, 
1992) . 

08/20/92        EPA  Identification  and  Listing  of 

Hazardous  Waste,  57  Fed.  Reg. 
21,450  (proposed  May  20,  1992). 

08/18/92       DOC/NOAA       Fishery  Conservation  and 

Management;  Atlantic  Sharks,  57 
Fed.  Reg.  24,222  (proposed  June  8, 
1992) . 

08/18/92       DOI/OSMRE      State  Enforcement  Activities,  57 

Fed.  Reg.  35,960  (proposed  August 
11,  1992). 

08/18/92       DOI/BLM        Reduction  of  Royalties  for  Stripper 

Oil  Wells,  57  Fed.  Reg.  35,968 
(1992)  . 

08/18/92       HHS/FDA        Format  for  Nutrition  Label,  57  Fed. 

Reg.  32,058  (proposed  32,058). 
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08/17/92       DOI/MMS        Valuation  of  Natural  Gas  Produced 

Under  Unitization  or 
Communitization  Agreements.   57 
Fed.  Reg.  23,068  (proposed  June  1, 
1992)  . 

08/17/92       EEOC  Records  and  Reports  for  State  and 

Local  Governments,   57  Fed.  Reg. 
27,007  (proposed  June  17,  1992). 

08/17/92       DOL/OSHA       Reporting  of  Fatality  or  Multiple 

Hospitalization  Accidents,  57  Fed. 
Reg.  21,22  2  (proposed  May  19, 
1992). 

08/14/92       DOC/NOAA       Summer  Flounder  Fishery,  57  Fed. 

Reg.  34,107  (proposed  August  3, 
1992);  Summer  Flounder  Fishery,   57 
Fed.  Reg.  24,577  (proposed  June  10, 
1992) . 

08/14/92       DOC  Atlantic  Swordfish  Fishery,  57  Fed. 

Reg.  34,264  (1992). 

8/14/92        FCC  Eliminate  Certain  Reporting 

Requirements,  CC  Docket  No.  92-285, 
57  Fed.  Reg.  33,700  (proposed  July 
30,  1992). 

08/14/92       FCC  Fire  Radio  Service  to  Conduct 

Operations  in  the  72-76  MHz  Band, 
PR  Docket  No.  92-153,  57  Fed.  Reg. 
33,700  (proposed  July  30,  1992). 

08/14/92       USDA/FNS       Special  Supplemental  Food  Program 

for  Women,  Infants,  and  Children 
Participation  and  Homeless 
Individuals,  57  Fed.  Reg.  34,500 
(1992)  . 

08/14/92       ICC  Revision  to  Accounting  and 

Reporting  Requirements  for  Motor 
Carriers  of  Property,  57  Fed.  Reg. 
33,314  (proposed  July  28,  1992). 

08/14/92       DOL  Notice  of  Employee  Rights 

Concerning  Payment  of  Union  Dues  or 
Fees,  57  Fed.  Reg.  33,403  (proposed 
July  24,  1992) . 
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08/14/92       DOD/Navy       Availability  of  Department  of  the 

Navy  Records  and  Publication  of 
Navy  Documents  Affecting  the 
Public,  57  Fed.  Reg.  33,285 
(proposed  July  28,  1992). 

08/14/92       EPA  Clean  Water  Act  Regulatory  Programs 

of  the  Army  Corps  of  Engineers  and 
the  EPA,  57  Fed.  Reg.  26,894 
(proposed  June  16,  1992). 

08/11/92       FEMA  Flood  Elevation  Determinations,   57 

Fed.  Reg.  32,939  (proposed  July  24, 
1992)  . 

08/11/92       FEMA  National  Flood  Insurance  Program; 

General  Provisions  and  Insurance 
Coverage,  57  Fed.  Reg.  3  3,669 
(proposed  July  30,  1992). 

08/10/92       EPA  National  Priorities  List;  Intent  to 

Delete  Big  River  Sand  Company  Site, 
57  Fed.  Reg.  30,452  (proposed  July 
9,  1992). 

08/10/92       FEMA  List  of  Jurisdictions  Eligible  for 

Sale  of  Crime  Insurance,  57  Fed. 
Reg.  32,192  (proposed  July  21, 
1992)  . 

08/10/92       DOC/NOAA       Spiny  Lobster  Fishery  of  the  Gulf 

of  Mexico  and  South  Atlantic,  57 
Fed.  Reg.  32,956  (proposed  July  24, 
1992)  . 

08/10/92       DOC/NOAA       Pacific  Coast  Groundfish  Fishery, 

57  Fed.  Reg.  32,499  (proposed  July 
22,  1992). 

08/10/92       FCC  Reevaluation  of  the  Depreciated- 

Original-Cost  Standard  in  Setting 
Priced  for  Conveyances  of  Capital 
Interests  in  Overseas 
Communications  Facilities  between 
or  among  U.S.  Carriers,  CC  Docket 
No.  87-45,  57  Fed.  Reg.  33,275 
(1992)  . 

08/10/92       EPA  Exemption  from  Asbestos  Ban  on 

Manufacture,  Processing  and 
Distribution  in  Commerce,  57  Fed. 
Reg.  23,183  (proposed  June  2,  1992) 


256 


08/10/92 


8/10/92 


08/10/92 


08/10/92 


08/10/92 


08/10/92 
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FEMA  Changes  in  Flood  Elevation 

Determinations,  57  Fed.  Reg.  32,901 
(proposed  July  24,  1992). 

DOI/BLM        Implement  the  Recreation  and  Public 
Purposes  Act,  57  Fed.  Reg.  32,730 
(1992) . 

DOD/EC-Army    Restricted  Areas  for  Gulf  Coast 
Homeports  at  Ingleside,  Texas, 
Mobile,  Alabama  and  Pascagoula, 
Mississippi,  57  Fed.  Reg.  32,474 
(proposed  July  22,  1992), 

DOT/FHWA       Qualification  of  Drivers;  Medical 
Examination,  57  Fed.  Reg.  33,276 
(propoosed  July  28,  1992). 

DOT/FHWA       Temporary  Matching  Fund  Waiver,  57 
Fed.  Reg.  31,467  (proposed  July  16, 
1992)  . 

ICC  Lease  and  Interchange  of  Vehicle 

Regulations,  57  Fed.  Reg.  32,905 
(1992) . 

HHS/HCFA  Payment  for  Federally  Qualified 
Health  Center  Services,  57  Fed. 
Reg.  24,961  (1992). 

FEMA  Final  Flood  Elevation 

Determinations,  57  Fed.  Reg.  32,734 
(proposed  July  23,  1992). 

FCC  Advanced  Television  Systems  and 

their  Impact  upon  the  Existing 
Television  Broadcast  Service,  MM 
Docket  No.  87-268,  57  Fed.  Reg. 
21,175  (proposed  May  18,  1992). 

DOC/PTO        Patent  Cooperation  Treaty,  57  Fed. 
Reg.  29,248  (proposed  July  1, 
1992)  . 

GSA  Late  Offers  Provision  (Leases  of 

Real  Property),  57  Fed.  Reg.  23,163 
(1992) . 
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07/24/92 
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Eurocopter  Deutshcland  Model  BK- 
117C-1  Helicopter,  Power  Turbine 
Electronic  Overspeed  Protection 
System,  57  Fed.  Reg.  31,986 
(proposed  July  20,  1992) . 

2-Chloro-N-methyl-N-  Substituted 
Acetamide  and  Mixed  Alkylphenol 
Formaldehyde  Polymer,  Metal  Salt; 
Modification  of  Significant  New  Use 
Rules,  57  Fed.  Reg.  20,423  (1992). 

Medical  Devices;  Device  Tracking, 
57  Fed.  Reg.  22,971  (proposed  May 
28,  1992). 

Disposition  of  Low  Value  Seized 
Property,  57  Fed.  Reg.  30,639 
(1992)  . 

Transfer  or  Operation  of  Lines  of 
Railroads  in  Reorganization,  57 
Fed.  Reg.  31,693  (proposed  July  17, 
1992)  . 

Litigation,  57  Fed.  Reg.  31,852 
(proposed  July  17,  1992) . 

Fluoroalkenes;  Proposed  Withdrawal 
of  Test  Requirement,  57  Fed.  Reg. 
24,568  (proposed  June  10,  1992). 

Indiana  Regulatory  Program,  57  Fed. 
Reg.  31,161,  31,162  (proposed  July 
14,  1992). 

Ohio  Permanent  Regulatory  Program, 
57  Fed.  Reg.  31,163  (proposed  July 
14,  1992). 

Collection  and  Storage  of  Social 
Security  Account  Numbers  and 
Employer  Identification  Numbers,  57 
Fed.  Reg.  30,430  (proposed  July  9, 
1992)  . 

Public  Elementary  and  Secondary 
School  Facilities,  57  Fed.  Reg. 
29,584  (proposed  July  7,  1992). 
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07/23/92       Treasury/ CS    Exchange  of  Briefs  in  Copyright 

Infringement  Actions,  57  Fed.  Reg. 
30,703  (proposed  July  10,  1992). 

07/2  3/92       NASA  Addition  of  Coverage  to  NASA  Far 

Supplement  on  the  use  of  Milestone 
Billing  Arrangements  for  Contract 
Financing,  57  Fed.  Reg.  30,933 
(proposed  July  13,  1992);  Interim 
Changes  to  NASA  Far  Supplement 
Streamlining  the  Major  System 
Acquisition  Process  by  Eliminating 
the  Requirement  for  a  Formal 
Solicitation  Between  Each  Phase  of 
the  Procurement,  57  Fed.  Reg. 
30,909  (1992). 

07/23/92       DOD/EC         Clean  Water  Act  Regulatory  Programs 

of  the  Army  Corps  of  Engineers  and 
the  Environmental  Protection 
Agency,  57  Fed.  Reg.  26,894 
(proposed  June  16,  1992) . 

07/20/92       FEMA  Changes  in  Flood  Elevation 

Determinations,  57  Fed.  Reg.  27,357 
(1992) . 

07/20/92       DOI/OSMRE      Wyoming  Permanent  Regulatory 

Program,  57  Fed.  Reg.  30,121 
(1992) . 

07/20/92       DOI/OSMRE      Virginia  Permanent  Regulatory 

Program,  57  Fed,  Reg.  29,788 
(1992) . 

07/09/92       ICC  Nonoperating  Motor  Carriers — 

Collection  of  Undercharges,  57  Fed. 
Reg.  23,568  (proposed  June  4, 
1992);  Earlier  Disposal  of  Postal 
Contracts  Filed  with  the  Commission 
by  the  U.S.  Postal  Service,  57  Fed. 
Reg.  23,538  (1992);  Historical 
Retention  of  International  Joint 
Ocean-Motor  Through-Rate  Tariffs, 
57  Fed.  Reg.  24,380  (1992). 

07/09/92       ICC  Single  State  Insurance 

Registration — 1993  Rules,  57  Fed. 
Reg.  27,009  (proposed  June  17, 
1992)  . 

07/09/92       Treasury /ATE   Material  and  Processes  Authorized 
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for  the  Production  of  Wine  and  for 
the  Treatment  of  Juice,  Wine  and 
Distilling  Material,  57  Fed.  Reg. 
23,357  (proposed  June  3,  1992). 


07/09/92 
07/09/92 
07/09/92 

07/09/92 

07/09/92 
07/09/92 

07/06/92 
07/02/92 
07/02/92 

06/29/92 


Treasury/ATF 
Treasury/ATF 
FCC 

FCC 

USDA/ASCS 
FHFB 

Treasury/ATF 

GSA 

USDA 

EPA 


Escondido  Valley  Viticultural  Area, 
57  Fed.  Reg.  20,760  (1992). 

Santa  Lucia  Highlands,  CA,  57  Fed. 
Reg.  20,762  (1992). 

Billed  Party  Preference  for  0+ 
InterLATA  Calls,  CC  Docket  No.  92- 
77,  57  Fed.  Reg.  24,574  (proposed 
June  10,  1992) . 

Use  of  Nil  Codes  and  Other 
Abbreviated  Dialing  Arrangements, 
CC  Docket  No.  92-105,  57  Fed.  Reg. 
22,681  (proposed  May  29,  1992). 

Warehouse  Receipts  Under  the  United 
States  Warehouse  Act,  57  Fed.  Reg. 
28,133  (proposed  June  24,  1992). 

Leverage  Ratio  on  Consolidated 
Federal  Home  Loan  Bank  Debt,  57 
Fed.  Reg.  20,061  (proposed  May  11, 
1992)  . 

Labeling  of  Bulk  Process  Sparkling 
Wine,  57  Fed.  Reg.  19,267  (proposed 
May  5,  1992) . 

Transportation  and  Motor  Vehicles, 
57  Fed.  Reg.  24,761  (proposed  June 
11,  1992). 

Excessive  Manufacturing  Allowances 
in  State  Marketing  Orders  for  Milk, 
57  Fed.  Reg.  27,371  (proposed  June 
19,  1992). 

Pesticide  Chemicals  Manufacturing 
Category  Effluent  Limitations 
Guidelines,  Pretreatment  Standards, 
and  New  Source  Performance 
Standards,  57  Fed.  Reg.  12,560 
(proposed  April  10,  1992). 
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FCC  Use  of  the  Frequencies  in  the  2 . 1 

and  2.5  GHz  Bands,  PR  Docket  No. 
92-80,  57  Fed.  Reg.  24,006 
(proposed  June  5,  1992) . 

DOL  Labor  Organization  Annual  Financial 

Reports  57  Fed.  Reg.  14,244 
(proposed  April  17,  1992). 

EPA  Approval  and  Promulgation  of  Air 

Quality  Implementation  Plans; 
Pennsylvania  Group  III  CTG,  57  Fed. 
Reg.  20,068  (1992). 

USDA  Exemption  of  Pizzas  Containing  Meat 

or  Poultry  Products,  57  Fed.  Reg. 
21,858  (May  22,  1992) . 

FCC  Local  Exchange  Carrier  Validation 

and  Billing  Information  for  Joint 
Use  Calling  Cards,  CC  Docket  No. 
91-115,  57  Fed.  Reg.  24,379  (1992). 

FFIEC  Reporting  of  Information  on  Small 

Business  and  Small  Farm  Lending  by 
Banks,  Thrifts,  and  U.S.  Branches 
and  Agencies  of  Foreign  Banks,  57 
Fed.  Reg.  21,409  (proposed  May  20, 
1992) . 

EPA  Labels  for  Products  Containing  or 

Manufactured  with  Ozone  Depleting 
Substances,  57  Fed.  Reg.  19,166 
(proposed  May  4,  1992). 

EPA  Alkylated  Diphenyl  Oxide; 

Modification  of  Significant  New  Use 
Rule,  57  Fed.  Reg.  20,437  (May  13, 
1992)  . 

FEMA  Suspension  of  Community 

Eligibility,  57  Fed.  Reg.  22,437 
(1992) . 

EPA  Approval  of  Colorado's  Petition  To 

Relax  the  Federal  Reid  Vapor 
Pressure  Volatility  Standard  for 
Colorado  in  1992  and  1993,  57  Fed. 
Reg.  20,234  (proposed  May  12, 
1992) . 
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06/11/92       EPA  Approval  and  Promulgation  of  Air 

Quality  Implementation  Plans; 
Pennsylvania  Group  III  CTG,  57  Fed. 
Reg.  20,068  (proposed  May  11, 
1992) . 

06/11/92       FCC  Access  Code  Call  Compensation  for 

Competitive  Payphone  Ovmers,  CC 
Docket  No.  91-35,  57  Fed.  Reg. 
21,038  (1992). 

06/11/92       DOI/OSMRE      Indiana  Permanent  Regulatory 

Program,  57  Fed.  Reg.  21,634 
(proposed  May  21,  1992) . 

06/04/92       FCC  End  User  and  Mobile  Licensing 

Information,  PR  Docket  No.  92-78, 
57  Fed.  Reg.  20,069  (proposed  May 
11,  1992). 

06/04/92       DOI/FWS        Migratory  Bird  Hunting,  57  Fed. 

Reg.  19,865  (proposed  May  8,  1992). 

06/03/92       EPA  Approval  and  Promulgation  of 

Implementation  Plans;  California 
State  Implementation  Plan  Revision, 
57  Fed.  Reg.  17,868  (proposed  April 
28,  1992) . 

06/03/92       FCC  Eligibility  in  the  Motion  Picture 

Radio  Service,  PR  Docket  No.  91-62, 
57  Fed.  Reg.  19/811  (1992). 

05/29/92       DOL  Income  and  Eligibility  Verification 

System,  57  Fed.  Reg.  10,064 
(proposed  March  23,  1992). 

05/26/92       DOJ  Standards  for  Inmate  Grievance 

Procedures,"  57  Fed.  Reg.  19,557 
(proposed  May  7,  1992). 

05/26/92       USDA/FSIS      Labelling  of  Meat  and  Poultry 

Products,  57  Fed.  Reg.  10,298 
(proposed  March  25,  1992) . 

05/05/92       ICC  Exemption  of  Demurrage,  57  Fed. 

Reg.  14,688  (proposed  April  22, 
1992) . 

05/04/92       DOL  Clean  Air  Transition  Assistance 

Program,  57  Fed.  Reg.  10,232 
(proposed  March  24,  1992). 
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04/28/92       HHS  Clinical  Laboratory  Improvement 

Regulations,  57  Fed.  Reg.  7002 
(1992) 

04/27/92       USDA  Decisions  on  Proposed  Service 

Actions  Described  in  Environmental 
Assessments  (EAs)  and  Findings  of 
No  Significant  Impact  (FONSI) ,  57 
Fed.  Reg.  10,444,  (proposed  March 
26,  1992). 

04/23/92       ICC  Industrial  Development  Activities 

Exemption  -  Non-Exempt  Agricultural 
Shippers,  57  Fed.  Reg.  11,929 
(proposed  April  8,  1992). 

04/16/92       DOD/Army       Program  for  Qualifying  DOD  Freight 

Motor  Carriers,  Exempt  Surface 
Freight  Forwarders,  and  Shipper 
Agents,  57  Fed.  Reg.  11,376 
(proposed  April  2,  1992), 

04/08/92       NLRB  Codification  of  Standardized 

Remedial  Provisions  in  Board 
Decisions, 57  Fed.  Reg.  7897 
(proposed  March  5,  1992). 

04/08/92       EPA  Definition  of  Hazardous  Waste; 

"Mixture"  and  "Derived  From"  Rules, 
57  Fed.  Reg.  7636  (proposed  March 
8,  1992). 

03/26/92       EPA  Drafting  of  New  Guidelines  to 

Improve  EPA's  Conformance  with  the 
Regulatory  Flexibility  Act. 

03/23/92       FCC  Prohibition  on  Common  Ownership  of 

Cable  Television  Systems  and 
National  Television  Networks,  MM 
Docket  No.  82-434,  57  Fed.  Reg.  868 
(proposed  January  9,  1992) . 

03/19/92       CPSC  Costs  Chargeable  in  Connection  With 

Relabeling  and  Reconditioning 
Inadmissible  Imports,  57  Fed.  Reg. 
7686  (proposed  March  4,  1992). 

02/25/92       USDA  Nutrition  Labelling  of  Meat  and 

Poultry  Products,  56  Fed.  Reg. 
60,302  (proposed  November  27,  1991) 
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02/21/92       FDA  Regulatory  Impact  Analysis  for  the 

Food  Labelling  Regulations,  56  Fed. 
Reg.  60,856  (proposed  November  27, 
1991) 

02/14/92       USDA  Mushroom  Promotion,  Research,  and 

Consumer  Information  Order,  AMA 
Docket  No.  57  Fed.  Reg.  1666 
(proposed  January  15,  1992) 

02/11/92       EPA  Land  Disposal  Restrictions  for 

Newly  Listed  Wastes  and 
Contaminated  Debris,  57  Fed.  Reg. 
858  (proposed  January  9,  1992). 


■Vy.      I0S3     .-C" 
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U.S.  Small  Business  Administration 

Washington,  D.C.     20416 


AUG  I  2  1993 

Honorable  John  LaFalce 
Chairman,  Committee  on  Small  Business 
House  of  Representatives 
Washington,  DC   20515-3232 

Dear  Mr.  Chairman: 

Thank  you  for  giving  me  the  opportunity  to  testify  on  July  28, 
1993,  before  the  House  Committee  on  Small  Business  regarding  the 
Regulatory  Flexibility  Act  (RFA) . 

At  your  request,  I  am  enclosing  photocopies  of  238  comment 
letters  responding  to  300  actions  subject  to  the  RFA  and 
published  in  the  Federal  Register.   Several  of  these  letters  were 
commenting  on  multiple  regulatory  actions.   The  letters  to  the 
six  agencies  with  the  most  activity  (see  below)  are  grouped 
first,  followed  by  the  letters  to  the  remaining  agencies. 

During  1992,  the  Office  of  Advocacy  reviewed  a  total  of  3,117 
notices  of  proposed  and  final  rulemaking  promulgated  by  61 
agencies.   A  comment  letter  was  filed  whenever  the  Chief  Counsel 
found  a  compliance  error  and/or  deemed  it  within  the  best 
interests  of  small  business  to  offer  substantive  comments 
regarding  a  particular  rule. 

More  than  55%  of  the  total  (1,737  out  of  3,117  notices)  were 
promulgated  by  six  agencies.   I  will  highlight  those  agencies  in 
the  chart  below  to  facilitate  your  review: 

Agency  Total  Notices  Deficient^  Comments 


Agriculture 

347 

81 

64 

HHS 

184 

20 

19 

Transportation 

469 

9 

7 

Treasury 

259 

592 

32 

EPA 

260 

30 

30 

FCC 

218 

30 

27 

'   This  category  includes  inadequate  certifications, 
inadequate  initial  regulatory  flexibility  analyses  (IRFA) , 
incorrect  certifications,  incorrect  IRFAs,  incorrect  exemptions, 
cases  in  which  final  regulatory  flexibility  analyses  were  not 
prepared,  or  references  to  the  RFA  were  omitted  altogether. 

^  The  Department  of  the  Treasury  incorrectly  claimed  an 
exemption  for  40  of  its  actions. 
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There  are  currently  eleven  assistant  advocates  involved  in  the 
review  process  with  the  support  of  a  regulatory  specialist  and 
secretary.   Each  assistant  advocate  monitors  the  RFA  compliance 
of  several  agencies,  in  addition  to  numerous  other  duties 
assigned  by  statute.   The  Office  of  Advocacy  maintains  an  in- 
house  training/RFA  orientation  program  as  well  as  a  quality 
assurance  program  to  support  our  efforts. 

Regarding  your  request  for  information  about  our  initiatives  and 
agency  response  to  our  monitoring  process,  I  would  like  to  report 
that  there  has  been  a  great  deal  of  interaction  between  the 
Office  of  Advocacy  and  agencies.   The  Office  of  Advocacy  offered 
training  to  any  agency  that  wanted  it.   Formal  training  sessions 
were  held  with  the  Federal  Communications  Commission,  the  Private 
Radio  Bureau;  the  Department  of  the  Army;  the  United  States  Coast 
Guard;  the  Forest  Service;  and  the  Environmental  Protection 
Agency.   We  also  conducted  RFA  training  at  the  Interagency 
Regulatory  Colloquium  sponsored  for  federal  regulatory  personnel. 

With  respect  to  responses,  the  majority  of  substantive  comments 
are  not  addressed  in  reply  letters  to  the  Chief  Counsel^; 
rather,  agencies  routinely  incorporate  the  discussion  of  our 
views  in  the  supplemental  material  accompanying  final  rules. 
Agency  personnel  often  contact  Advocacy  staff  by  telephone  to 
resolve  compliance  problems  informally.   Generally,  however, 
illustrative  responses  from  agencies  in  1992  included  a  reversal 
of  regulatory  nolicy  by  the  Drug  Enforcement  Administration;  a 
correction  of  RFA  policy  by  the  Federal  Crop  Insurance 
Corporation;  a  reply  from  the  Office  of  the  Secretary  of  the 
Treasury  to  which  we  verbally  responded  by  requesting  a  meeting 
to  discuss  compliance;  a  reply  letter  from  HUD  regarding  their 
compliance  with  the  certification  process  of  RFA;  a  communication 
from  HHS  stating  an  intention  to  comply  with  our  certification 
suggestions;  a  reply  letter  from  EPA  regarding  compliance  with 
suggested  alternatives;  a  position  statement  from  IRS  regarding 
interpretative  exemptions  to  the  RFA;  and  numerous  letters  from 
the  Agricultural  Marketing  Service  opposing  our  position  on  RFA 
compliance. 

Mr.  Chairman,  on  behalf  of  the  small  business  community,  I  thank 
you  for  your  interest  in  improving  the  regulatory  process.   I 
assure  you  that  I  will  do  everything  I  can  to  work  with  the  Small 
Business  Committee  in  promoting  the  RFA  as  a  tool  to  promote  and 
protect  the  best  interests  of  small  business. 


Doris  S.  Freedman 

Acting  Chief  Counsel  for  Advocacy 

Enclosures 


As  requested,  written  replies  from  agencies  are  enclosed. 
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U.S.  SMALL  BUSINESS  ADMINISTRATION 
Washington.  D.C.    20416 

^'-»^^  R  E  C  E  I  V  E  L 

or  CMUr  COUNCIL  rOK  «DVOCAe» 


SEP  0  1993 

Caminittee  on  Small  Ba.i;xss 
Honorable  John  LaFalce 
Chairman,  Committee  on  Small  Business 
House  of  Representatives 
Washington,  DC   20515-3232 

Dear  Mr.  Chairman: 

At  the  hearing  on  July  28,  1993,  before  the  H°Y?^5°?^^?pfa?" 
Small  Business  regarding  the  Regulatory  Flexibility  Act  (RFA) , 
vou  reauested  each  member  of  the  panel  to  provide  you  with  ten 
regulations  in  which  a  regulatory  flexibility  analysis  could  have 
resulted  in  better,  less  burdensome  rules  for  small  businesses, 

A  list  of  regulations  and  brief  description  of  their  impact  are 
attached.   Some  of  the  regulations  cut  across  all  industry 
sectors;  others  only  affect,  albeit  dramatically,  one  industry. 
If  you  need  more  specific  information,  please  do  not  hesitate  to 
contact  me. 

The  small  business  community,  greatly  appreciates  your  interest 
in  improving  the  regulatory  process.   As  the  attached  list 
demonstrates,  changes  cannot  come  too  soon  for  small  business.   I 
assure  you  that  I  will  do  everything  I  can  to  work  with  the  Small 
Business  Committee  in  promoting  the  RFA  as  valuable  tool  to 
protect  the  interests  of  small  business. 

Sincerely, 


4 


kX-K  "1"^-^  ^^ 

Doris  S.  Freedman 

Acting  Chief  Counsel  for  Advocacy 

Enclosure 


267 


List  of  Ragulations^ 

Verification  Progreun  for  Employers,  8  C.F.R,  Part  274. 
These  regulations  require  all  employers  to  verify  the 
eligibility  of  their  workers  (to  prevent  undocumented  aliens 
from  taking  jobs)  for  employment.   The  Immigration  and 
Naturalization  Service,  rather  than  exzunining  less 
burdensome  alternatives  through  the  RFA,  imposed  substantial 
paperwork  and  recordkeeping  requirements  on  businesses 
estimated  by  the  Office  of  Advocacy  at  $675  million  in  1987. 

The  Hazard  Communication  Standard,  29  C.F.R.  S  1910.1200. 
This  Occupational  and  Safety  Health  Administration  (OSHA) 
regulation  recpiires  employers  to  provide  material  safety 
data  sheets  on  all  hazardous  chemicals  to  their  workers. 
The  Office  of  Advocacy  heavily  criticized  OSHA  for  not 
recognizing  the  costs  associated  with  this  program  or 
examining  alternative  methods  of  educating  workers  about 
hazardous  materials. 

Effluent  Limits  for  Gold  Placer  Mines,  40  C.F.R.  S  440.40- 
.148.   The  Environmental  Protection  Agency  (EPA)  imposed 
substantial  and  costly  water  pollution  control  requirements 
on  all  placer  mines  that  dredge  more  than  50,000  cubic  yards 
of  soil  per  year  without  performing  a  regulatory  flexibility 
analysis.   Many  small  mines  simply  could  not  afford  to  meet 
those  requirements  given  their  revenues  and  operating  costs. 

Employment  Tax  Deposit  Regulations,  26  C.F.R.  §  31.6302. 
These  regulations  dictate  when  employers  are  required  to 
deposit  payroll  taxes  and  impose  multiple  compliance  dates 
depending  upon  the  size  of  payroll.   The  Internal  Revenue 
Service  determined  that  the  regulations  were  interpretative 
and  did  not  perform  a  regulatory  flexibility  analysis  to 
investigate  whether  less  complex  procedures  were  available 
for  small  businesses. 

Prorate  Control  for  Navel  Oranges,  7  C.F.R.  Part  907.   These 
regulations  restrict  the  amount  of  fresh  oranges  that  can  be 
shipped  to  the  fresh  domestic  market  each  week.   The 
Department  of  Agriculture  certified  that  these  weekly 
controls  would  not  have  a  significant  economic  impact  upon  a 
substantial  number  of  small  entities  even  though  over  the 
course  of  the  year  small  growers  and  shippers  could  not  ship 
anywhere  from  30  to  40  percent  of  the  oranges  grown  in 
California  and  Arizona. 


^  The  regulations  are  not  listed  in  order  of  burden  imposed 
on  small  business. 
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Autolog  Rules,  26  C.F.R.  S  1.274-5T.   These  regulations 
required  the  use  of  a  detailed  daily  log  to  support  a  tax 
deduction  of  the  use  of  an  automobile  for  business  purposes. 
The  Internal  Revenue  Service  denoted  the  rules  as 
interpretative  and  never  examined  the  costs  associated  with 
the  maintenance  of  the  log.   Despite  the  Service's  adamant 
stance  that  these  requirements  were  mandated  by  statute,  the 
Service,  after  a  public  outcry,  modified  the  requirements  in 
certain  cases.   Of  covirse  compliance  with  the  RFA  would  have 
uncovered  these  and  other  less  burdensome  alternatives. 

Employee  Benefit  Plan  Nondiscrimination  zmd  Qualification, 
26  C.F.R.  S  1.89  (repealed  due  to  Congressional 
intervention) .   These  regulations  imposed  a  series  of 
complex  tests,  accompanied  by  substantial  recordkeeping 
requirements,  to  establish  nondiscrimination  in  employee 
benefit  plans.   The  Service  steadfastly  refused  to  examine 
alternatives,  such  as  safe  harbors,  which  would  have 
lessened  the  burden  on  small  business.   Fortiinately, 
Congress  interceded  and  repealed  Section  89. 

General  Permits  for  Storm  Water  Discharges,  56  Fed.  Reg. 
40,948.^  This  regulatory  proceeding  was  initiated  to 
develop  permits  applicable  to  specific  industries  (rather 
than  individual  enterprises)  for  the  discharge  of  certain 
pollutants  into  municipal  stormwater  sewers.   While  the 
Environmental  Protection  Agency  modified  some  of  these 
requirements  to  lessen  the  costs  on  small  businesses,  the 
flawed  analysis  prevented  the  agency  from  further  reducing 
burdens  associated  with  the  program. 

Small  Business  Timber  Set-Aside  Program,  56  Fed.  Reg. 
36,075.-'  This  proposed  policy  change  by  the  Forest  Service 
would  have  modified  the  method  for  determining  whether 
timber  companies  qualify  for  a  small  business  set-aside. 
The  Service,  by  issuing  a  policy  statement,  avoided 
compliance  with  the  RFA  and  the  concomitant  analysis  of  the 
severe  adverse  consequences  of  this  change. 

Family  and  Medical  Leave  Act  Regulations,  58  Fed.  Reg. 
31,794.   These  interim  final  regulations  provide  the  Labor 
Department's  guidance  for  complying  with  the  Family  and 
Medical  Leave  Act.   The  Department's  certification  failed  to 
take  account  of  the  adverse  consequences  that  the  rules 


^  The  rules  related  to  these  permits  have  not  yet  been 
codified  in  the  C.F.R.   This  rulemaking  required  several  separate 
notices  in  the  Federal  Register. 

^  Negative  Congressional  interest  in  the  Service's  proposal 
led  the  Service  to  table  the  proposal. 
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would  have  on  the  hundreds  of  thousands  of  small  businesses 
still  covered  by  the  law  and  regulations.   Had  the 
Department  performed  a  regulatory  flexibility  analysis,  they 
would  have  uncovered  ways  to  reduce  the  burdens  on  small 
businesses. 
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